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CURRENT EVENTS. 





Txose interested in a revision of the di- 
vorce laws will find much food for reflection 
and argument, in the report of the labor com- 
misioner to congress, on the statistics of and 
laws relating to marriage and divorce in the 
United States. It presents an analysis of the 
laws relating to marriage and divorce in the 
several States and Territories. In addition 
it considers the causes for which divorce is 
granted in the various States, the duration 
of marriage before divorce is granted, the 
residence of divorced parties, etc. One 
broad conclusion may be drawn from these 
statistics, namely, that divorce is on the in- 
crease. In the twenty years under consider- 
ation the whole number of divorces granted 
has amounted to 328,716. The total number 
of divorces granted shows a constant in- 
crease for every year of the period except 
one. The number granted per year has 
grown from 9,937 in 1867 to 25,535 in 1886. 
The percentage of increase in the number of 
divorces has been in excess of the percent- 
age of the growth of population. The in- 
crease in the population of the United States 
from 1870 to 1880 amounted to 29.4 per 
cent. ; the increase in the number of divorces 
for the same period was 79 per cent. There 
has also been an increase in the proportion 
of divorces to the number of married couples. 
In 1870 there were 664 married couples to 
one divorce, in 1880 there were only 479 
married couples to one divorce. In the 
number of divorces granted during the pe- 
riod [Illinois leads, with Ohio, Indiana, Mich- 
igan, Iowa, Pennsylvania, New York and 
Missouri following in the order named. 
Desertion is assigned as the leading ground 
for divorce, more than a third of the whole 
pumber for the period under consideration 
being granted for this cause. These statis- 
tics are startling, and furnish the strongest 
argument in favor of a reform of some kind. 
Divorce laws of the United States are a 
by-word among other nations and a favorite 
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theme of the professional humorist. The 
evil results from three things: 1st, the laws of 
some of the States are too lax in the provis- 
ions regarding the obtaining of divorces ; 2d, 
from the many, diverse and conflicting di- 
vorce laws throughout the United States, and 
3d, though in some of the States the law is 
stringent as to obtaining divorce, in few of 
them is there any punishment on the guilty 
one, but on the contrary the law gives him 
freedom to repeat the experiment. 

If the marriage tie is clearly and indubit- 
ably the means of wrong to one of the 
parties contracting, the law may perhaps be 
justified in releasing him or her from such a 
connection ; but that the guilty party should 
be released in any way from the conse- 
quences of his or her fault is at once unjust 
and iniquitous, though the decree bear the 
seal of the highest court of the State. Then, 
again, the stricter law of one State may be 
evaded by a temporary residence in another 
where looser rulings prevail, and the very 
courts which would have refused a divorce 
are forced to recognize as valid one obtained 
elsewhere by a palpable trick. All of these 
considerations suggest the very urgent need 
of some reform. In this connection there 
will be found on page 380 of this issue an 
interesting case with note, recently decided 
by the Supreme Court of Tennessee, 
where they break through, to some extent, 
the old common law rule that a mar- 
riage valid where solemnized is valid every- 
where, and make in that State divorce, at 
least for adultery, mean something in the way 
of punishment to the guilty party. 
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Tue New York Register suggests the pos- 
sibility of the federal courts taking jurisdic- 
tion of what might be called interstate di- 
vorce cases, and thereby build up a national 
system of divorce instead of so many local 
systems. The federal courts have declined 
to take jurisdiction in divorce, some of the 
judges holding that the citizenship of the 
wife is necessarily determined by that of her 
husband, and, therefore, that there cannot 
be a difference of citizenship such as to en- 
able either party to remove the cause from 
a State court, or to enable the circuit court of 
the United States to take original jurisdiction ; 
and other judges reach the same conclu- 
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sion on the theory that the husband and wife 
are one, and cannot in the nature of things 
have separate citizenship. ‘hese views are, 
undoubtedly, in accordance with the old 
common law, but most of the State courts 
have long since abandoned them ; and if they 
were sound they would do the grossest in- 
justice to injured wives. They only serve 
now as aground for declining federal juris- 
diction. It is now well settled that at least 
from the time of separation under the 
grievance the wife can have a separate domi- 
cile and separate citizenship. It is plain 
that the other view necessarily includes the 
power of a husband who has abandoned his 
wife to change her citizenship at plJeasure 
from State to State wherever he goes, even 
though she should remain at the place of 
the matrimonial domicile. If the federal 
courts were to recognize the modern doctrine, 
one obstacle to a uniform system of divorce 
—uniform in those respects in which diver- 
sity involves the greatest evils—would be 
removed. 








NOTES OF RECENT DECISIONS. 





Tue duty of a broker in respect to obeying 
his employer’s instruction and the measure 
of damages for failure so to do, is well illus- 
trated in the case of Gallagher v. Jones, 9 S. 
C. Rep. 335, decided by the Supreme Court 
of the United States. It appeared in that 
case that plaintiff, a banker in Salt Lake 
City, dealing in stocks for defendant on com- 
mission, held a number of shares which he 
had purchased for defendant, and defendant 
was indebted to him more than $4,000 for 
advances, commission and interest over and 
above the market value of the stocks then 
held by him for defendant. On the 13th of 
the month, defendant telegraphed to plaint- 
iff to sell his stocks and purchase ‘‘North 
Bonanza.’’ Plaintiff did not comply, but re- 
sponded by mail, declining, in a letter which 
reached defendant on the 15th. ‘‘North 
Bonanza’ in the meanwhile advanced and 
nearly doubled in price, but very quickly, 
and within ten days of the instructions to buy, 
fell again below what it was when the order 
was given. The court below held that in the 
absence of any contract or understanding, 





the plaintiff was not bound to sell 
and reinvest, and that he had a right 
to refuse to sell the securities held by him. 
The supreme court in reversing this opinion 
and in laying down the rule of damages to 
which defendant was entitled, says: 

A broker is but an agent, and is bound 
to follow the directions of his principal, 
or give notice that he declines to continue 
the agency. In the absence of a special agreement to 
the contrary it is the principal’s judgment, and net 
his, that is to contro] in the purchase and sale of 
stocks. The latter did not ask for any further ad- 
vances by the order in question; he only directed a 
conversion, or change of one stock into another. The 
plaintiff should have given prompt notice that he ob- 
jected and declined to make the change. Telegraphic 
communication was used by the defendant, and no 
reason appears why the plaintiff could not have used 
the same. The delay caused by using the mail alone 
was inexcusable under the circumstances. The plaint- 
iff charged ample compensation for his services, and 
was bound to act faithfully, fairly and promptly. 
* * * * * Other goods wrongfully converted are 
generally supposed to have a fixed market value at 
which they can be replaced at any time; and hence, 
with regard to them, the ordinary measure for dam- 
ages is their value at the time of conversion, or, in case 
of sale and purchase, at the time fixed fortheir delivery. 
But the application of this rule to stocks would, as 
before said, be very inadequate and unjust. The 
rule of highest intermediate value as applied to stock 
transactions has been adopted in England and in sev- 
eral of the States in this country; whilst in some 
others it has not obtained. The form and extent of 
the rule have been the subject of much discussion and 
conflict of opinion. The cases will be found collected 
in Sedgwick on the Measure of Damages, 479 (vol. 2, 
7th ed. 379, note b); Bayne on Damages, 83; 1 Smith’s 
Lead. Ca., 7 Am. Ed. 367. The English cases usually 
referred to are Cud v. Rutter, 1 P. Wms. 572, 4th ed.), 
note 3; Owen v. Routh, 14 C. B. 327; Loder v. Kekule, 
8C. B. (N. 8.) 128; France v. Gaudet, L. R. 6 Q. B. 
199. It is laid down in these cases that where there 
has been a loan of stock and a breach of the agreement 
to replace it, the measure of damages will be the value 
of the stock at its highest price on or before the day of 
trial. The same rule was approved by the Supreme 
Court of Pennsylvania in Bank of Montgomery v. 
Reese, 26 Penn. St. 1483, and Musgrave v. Beckendorf, 
58 Penn. St. 310. Butit has been restricted in that 
State to cases in which a trust relation exists between 
the parties—a relation which would probably be 
deemed to exist between a stockbroker and his client. 
See Wilson v. Whitaker, 13 Wright, 49 Pa. St. 114; 
Huntingdon R. Co. v. English, 86 Pa. St. 247. Perhaps 
more transactions of this kind arise in the State of 
New York than in all other parts of the country. The 
rule of highest intermediate value up to the time of 
trial formerly prevailed in that State, and may be 
found laid down in Romaine v. Van Allen, 26 N. Y. 
309, and Markham v. Jaudon, 41 N. Y. 235, and other 
cases, although the rigid application, of the rule was 
deprecated by the New York superior court in an able 
opinion by Judge Duer, in Suydam v. Jenkins, 3 
Sandf. 614. The hardship which arose from estimating 
the damages by the highest price up to the time of 
trial, which might be years after the transaction oc- 
curred, was often so great that the court of appeals of 
New York was constrained to introduce a material 
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modification in the form of the rule, and to hold the 
true and just measure of damages in these cases to be 
the highest intermediate value of the stock {between 
the time of its conversion and a reasonable time after 
the owner has received notice of it to enable him to 
replace the stock. This modification of the rule was 
very ably enforced in an opinion of the court of ap- 
peals delivered by Judge Rapallo in the case of Baker 
vy. Drake, 538 N. Y. 211, which was subsequently fol- 
lowed in the same case in 66 N. Y.518; andin Gruman 
vy. Smith, 81 N. Y. 25; Colt v. Owens, 90 N. Y. 368; and 
Wright v. Bank, 110 N. Y. 237,18 N. E. Rep. 79. It 
would be a herculean task to review all the various 
and conflicting opinions that have been delivered on 
this subject. On the whole, it seems to us that the 
New York rule, as finally settled by the court of ap- 
peals, has the most reasons in its favor, and we adopt 
it as a correct view of the law. 


As to who are fellow-servants in the law of 
negligence, the Supreme Courts of Dakota, 
Texas, and Rhode Island consider exhaust- 
ively in the cases of Elliott v. C. M. & St. 
P. Ry. Co., 41 N. W. Rep. 758; St. Louis, 
A. & T. Ry. Co. v. Welch, 10 S. W. Rep. 
529; and Brodeur v. Valley Falls Co., 17 
Atl. Rep. 54. The two first mentioned 
courts arrive at the same conclusion viz., that 
section hands and train operators are fellow- 
servants within the meaning of the law. 
The Dakota court says: 

The question thus presented has frequently been 
considered by the courts of this country and England, 
and to the adjudications upon this subject we may 
turn for such explanation of this term as they may 
yield, and as demonstrating under what circumstances 
this rule has been applied. A general collection of all 
the authorities on this subject at this time would be 
impraticable, and is not necessary, but a few, selected 
from the many, as showing the current of authority, 
and the general application of the principle, will be 
all-sufficient. It was decided as early as 1841, in 
South Carolina, that a section foreman who was in- 
jured by the negligence of an engineer could not re- 
cover against their common employer for the injuries 
thus sustained, because they were co-employees of a 
common master, engaged in the same general busi- 
ness- Murray v. Railroad Co.,1 McMul. 385. Soon 
after, it was determined by the Supreme Court of 
Massachusetts that an engineer who was inthe employ 
of a railroad company, and was injured by the negli- 
gence of a switch-tender, could not recover damages 
against the company, the negligent employee being 
also in its employ. Farwell v. Railroad Co., 4 Metc. 
49. This decision has since been followed by the courts 
of that State, and the doctrine applied where a brake- 
man was injured by the negligence of a track-man, 
Holden v. Railroad Co., 129 Mass. 268, and in Clifford 
vy. Railroad Co., 141 Mass. 564, where the injuries were 
sustained by a section-man, and were occasioned by 
the negligence of an engineer, both in the service of 
the company. The courts of New York have held a 
similar rule, and applied it in the instances following: 
Where a section-man was injured by the negligence of 

train-man, Coon v. Railroad Co.,5 N. Y. 492; where 

brakeman was injured through the carelessness of 

engineer, Boldt v. Railroad Co., 18 N. Y. 482; 





where a shoveler was injured by the negligence of 
train-men, Henry v. Railroad Co., 81 N. Y. 373; where 
a fireman was killed because of the negligence of a 
switchman, Harvey v. Railroad Co., 88 N. Y. 481. In 
Illinois, the rule was applied in the casé of a car re- 
pairer injured by the negligence of an engineer, Valtez 
v. Railway Co., 85 Til. 500; and in Pennsylvania, in the 
case of a section-man and engineer, Keyes v. Pennsyl- 
vania Co., 3 Atl. Rep. 15; in Wisconsin, in the case of 
a shoveler and conductor, Heine v. Railroad Co., 58 
Wis. 525; in Minnesota, in the case of an engineer and 
station agent, Brown v. Railway Co., 31 Minn. 553; in 
Indiana, where a section-man was injured through 
the negligence of an engineer, Gormley v. Railway 
Co., 72 Ind. 31; and, also, where a track-man was in- 
jured by negligence of an engineer, Capper v. Railroad 
Co., 103 Ind. 305; and in many of the other States. In 
all of them where the subject has been considered by 
the courts, except Tennessee, the rule has been ap- 
plied in like cases; and, finally, the United States 
Supreme Court, in the case of Randall v. Railroad Co., 
109 U. S. 478, has held it to be the established law, and 
applied it to the case where a switchman was injured 
through the negligence of an engineer. * * * * * 
The counsel for the respondent has argued with much 
ingenuity that the general rule of law as it has been 
heretofore understood has been so modified by the 
decision of the court in the case of Railroad Co. v. 
Ross, 112 U. S. 377, 5 S. C. Rep. 184, as permits a re- 
covery by the plaintiff in this suit. We do not think 
that the decision in that case supports plaintiff’s posi- 
tion. It modifies and limits to some degree the extent 
to which the rule is applicable, and holds, substan- 
tially, that an employee of a railroad company may, 
under some circumstances, and as to some persons, 
become a representative of his employer to such an 
extent as to render his principal.liable for his negligent 
acts; and that a conductor of a railroad train, having 
a right to command its movement and control the 
other persons employed upon it, as to such persons 
may cease to be a fellow-servant, while he remains in 
charge of such train, and may, under some circum- 
stances, during such time, become a representative of 
the company. This decision modifies the rule as laid 
down in Sherman v. Railroad Co.,17 N. Y. 153, and 
other like cases. But we do not understand it over- 
rules the general rule of law that where several per- 
sons are employed in the same general service, by a 
common employer, and one is injured by the negli- 
gence of the other, the employer is not responsible. 
And see Naylor v. Railroad Co., 33 Fed. Rep. 801, 
where it was held that an engineer and switchman 
were fellow-servants. 


Tue Texas court after reviewing the same 
authorities says: 

We confess that the reasoning upon which the rule 
has been adopted is not very satisfactory. It is said 
that when the servant accepis the employment of the 
master he impliedly assumes the risk of the negligence 
of his fellow-servants. The argument seems illogical. 
It amounts to saying that the law is that he cannot 
recover because he takes the risk, and that he takes 
the risk because the lawis so. By a parity of reason- 
ing, we might assume that he takes the risk of his 
master’s own personal negligence, and that, therefore, 
the master would not be liable to a servant for such 
negligence. A more reasonable ground is that of pub- 
lic policy. It is frequently asserted as the true basis 
of the doctrine, and is founded upon the theory that 
it is calculated to make servants in a common employ- 
ment watchful of each other, and thereby to promote 
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carefulness in the performance of their duties. If 
this is to be taken as the true ground, the rule should 
be confined to those servants whose duties bring them 
into such juxtaposition that one would be enabled to 
observe the negligence of his fellows. But, however 
unsatisfactory may be the reasons for the doctrine, it 
is too well established, and its limits, in so far as the 
question before us is concerned, are too well defined, 
to permit us to intrench upon it. We feel constrained, 
both by the former opinions of this court and the great 
weight of authority elsewhere, to hold that the em- 
ployees who were operating the train which caused 
the injury in this case were the fellow-servants of the 
plaintiff. If we could hold it an open question, our 
ruling might be otherwise; but we consider the doc- 
trine too firmly established to be changed, except by 
the action of the legislature. 

Tue Rhode Island court, hold that the 
overseer of the slashing room in a cotton 
mill is a fellow-servant with the second fore- 
man of the machine shop, and after quoting 


Farwell v. Railroad Co., 4 Metc. 49, says: 

The reasons here sct forth are a strong answer to the 
position taken in the Illinois cases. Railroad Co. v. 
Moranda, 93 Ill. 302. They show an obvious impracti- 
cability in trying to gauge the liability of an employee, 
in a complex business, by the independence of its dif- 
ferent branches, or by the intercommunication of 
those employed. Not only would it be almost impos- 
sible, in many cases, to separate the work into distinct 
departments, and to discern their dividing lines, but 
incidental duties, changing the relations of workmen 
to each other, would vary also the master’s liability. 
He wouid thus be liable for the negligence of a servant 
at one time or place, and not at another. Without a 
personal supervision of all his helpin all their work, he 
could not know when he was responsible and when he 
was not. Moreover, such a rule would govern the 
liability of a master when the ground work upon which 
the rule is founded did not exist. For, if the test of 
liability be that of the separate and independent duties 
of the servants, they may nevertheless be so near each 
other as to be able to exert a mutual influence to 
caution; or, if it be that of association, they may still 
be in the same department, but unable from their 
duties or position, to exert such influence. But, aside 
from these considerations, we do not think the rule is 
correct in principle. The principle upon which the 
determination of Farwell v. Railroad Co. proceeded 
is the same that has been generally followed in England 
and in this country, namely, that the rights and liabil- 
ities of both master and servant are those which grow 
out of their contract relation. The master impliedly 
agrees to use due care for the safety of his servant, in 
providing suitable places and appliances for work; 
and, as is universally conceded, the servant agrees to 
assume the ordinary risks of his employment. The 
most common risks of service spring from the negli- 
gence of fellow-servants. When one works with 
others, he knows that his safety depends on the exer- 
cise of care by those around him, as their safety de- 
pends also upon his own caution. No man can enter 
into an employment without a thought of this. Neg- 
ligence, therefore, among workmen, is a breach of the 
duty which each owes to the others, and not a breach 
of the master’s duty, if he has exercised the care that 
is required of him. 


Tue question, upon which there are few 
authorities, whether, in an action for malicious 





prosecution, the plaintiff,to prove the want 
of probable cause can show that he was, to 
the knowledge of defendant, of good reputa- 
tion, was decided in the affirmative by the 
Supreme Court of Massachusetts in, McIntire 
v. Levering, 20 N. E. Rep. 101. The court 
says: 

There is some conflict of authority as to the com- 
petency of evidence of the reputation of the plaintiff 
ina trial of an action for malicious prosecution. 
There are many cases in which itis held that in ac- 
tions of this kind, as in actions of slander, the general 
bad reputation of the plaintiff may be shown in miti- 
gation of damages. There are also decisions that in 
suits for malicious prosecution such reputation may 
be shown to meet the allegation of want of probable 
cause. Bacon vy. Towne, 4 Cush. 241; Pullen v. Glid- 
den, 68 Me. 559; Barron v. Mason, 31 Vt. 189; Rodri- 
quez v. Tadmire, 2 Esp. 721; Gregory v. Thomas, 2 
Bibb. 286; Bostick v. Rutheford, 4 Hawks, 83; Greg- 
ory v. Chambers, 78 Mo. 294; Rosenkrans v. Barker, 
115 Ill. 331. But the cases do not go so far as to per- 
mit proof of particular instances of bad conduct. In 
determining whether there is probable cause for a 
prosecution for the commission of a crime, the known 
character or general reputation of the person sus- 
pected is always an element of some importance. In 
a suit of this kind, where the prosecution complained 
of was for an offense implying moral turpitude, the 
plaintiff’s general reputation at the time of the prose- 
cution, if the delendant was where he would be likely 
to know it, is always involved in the issue, and the 
defendant may properly be permitted to show that it 
was bad. Wesee no good reason why the plaintiff 
should not be permitted, on the other hand, to show 
affirmatively that it was good. It is true that every 
one is presumed to be of good character until the 
contrary appears, and this presumption ordinarily 
saves the necessity of proof. Indeed, in civil cases, as 
a general rule, evidence of reputation is not competent 
upona question asto liability fora partieular act. 
But whenever character is in issue the rule is differ- 
ent. One charged with a crime is not obliged to rest 
upon a presumption of good character. In favorem 
libertatis he may prove the fact, if he can, by a weight 
of evidence far more effective than any mere presump- 
tion. A plaintiffin a suit fora malicious prosecution 
upon acriminal charge hasthe burden of proving 
that the prosecution was without probable cause. 
In defending against the prosecution he would have 
had the right to show his good reputation, although 
his character was not attacked otherwise than incident- 
ally by the prosecution itself. The same incidental 
attack upon his character necessarily appears in the 
suit for the malicious prosecution. To prove that the 
attack was originally made without probable cause, 
we think he shonld be permitted to show his good 
reputation, known to the defendant when the prose- 
cution was commenced. In several of the States there 
are adjudications to this effect: Woodworth v. Mills, 61 
Wis. 44; Blizzard v. Hays, 46 Ind. 166; Israel v. 
Brooks, 23 Ill. 575; Miller v. Brown, 3 Mo. 127; Scott 
v. Fletcher, 1 Overt. 488. 
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LAW OF THE DOMICILE. 





Object. 

. Capacity to Contract—Personal Status. 
Assignment for the Benefit of Creditors. 

. Contract by Master of Vessel. 

. Personal Property. 

. Character Determined by Domicile of Owner. 
. Pledged Property—Where to be Redeemed. 

. Wills of Personal Property. 

. Married Women. 


CHAR oaP ton 


1. Object. — The design of the present 
article is not to treat of the whole law of 
domicile, but simply to give a summary of the 
law of domicile as affecting contracts, deter- 
mining the character, descent and distribu- 
tion of property, and the like. It is a general 
and well established rule, that the law of the 
place where a contract is made is to govern 
as to its nature, the obligation and interpre- 
tation of it;! unless the contract is to be 
performed in another country, in which ease 
it is to be governed by the law of the place 
of performance.? 

2. Capacity to Contract—Personal Status. 
The ability of a party to contract depends 
upon the law of the domicile when the ques- 
tion is one of personal ability or disability.* 
Thus, the capacity of a person to execute an 
instrument, affecting his personal property in 
another jurisdiction, is to be determined by 
the law of the domicile.* And where a hus- 
band and wife residing in Mississippi, made, 
in that State, a contract transferring lands, 
in Louisiana, from the husband to the wife, 
it was held, that her capacity to take lands 


1 City of Bracford, 29 Fed. Rep. 378; Brooks v. New 
York, ete. R. Co. (Pa.), 1 Cent. Rep. 125; Roach v. St. 
Louis Type Foundry (Mo. App.), 13 West. Rep. 186; 
Nat. Bank of Tenant v. Tenant (Pa.), 1 Cent. Rep. 
596; Marvin Safe Co. v. Norton (N. J.),5 Cent. Rep. 
343; Peabody v. Maguire, 79 Me. 572; 12 Atl. Rep. 630; 
5 N. Eng. Rep. 694; Matthews v. Paine, 47 Ark. 55; 
Sparrow v. Kohn (Pa.), 1 Cent. Rep. 352; Brown v. 
Browning (R. I.), 3 N. Eng. Rep. 584. 

2Pittsburg & St. Louis R. Co. v. Rothschild, (Pa.) 
4 Cent. Rep. 109; Shoe & L. Nat. Bank vy. Wood, 
(Mass.), 3 N. Eng. Rep. 119; Marvin Safe Co. v. Nor- 
ton (N. J.),5 Cent. Rep. 341; Nat. Bank of America v. 
Indiana Banking Co. (Ill.), 1 Wett. Rep. 354; Dixon v. 
Blondin (Vt.), 2 N. Eng. Rep. 777. 

3 See Vait v. Brown, 42 Hun (N. Y.), 394; Matthews 
v. Murchison, 17 Fed. Rep. 760; United States v. Gar- 
linghouse, 4 Ben. (U. 8.) D. C. 194; 11 Int. Rev. Rec. 
11; Petrie v. Voorhees, 3C. E. Gr. (N. J. Ch.) 285. 
Burgundus declares that in all matters of contract, the 
lex domicilii must prevail: Burgundus, 3 Tr. Cons. 
Cour. Floan. § 48. SeeStory Confl. L. § 431; Whrrton 
Confl. L. § 92. 

4Kohbnes Estate, 1 Pars. (Pa.) 399. See Voit v. 
Brown, 42 Hun (N. Y.) 394. 





from the husband must be determined by the 
law of Mississippi; but the effect of the con- 
tract on the lands must be determined by 
the law of Louisiana.’ But it has been held 
by a federal court that the capacities and 
incapacities of an individual are to be de- 
termined by the law of the place where the 
person is and not by that of his domicile.® 

3. Assignment for the Benefit of Creditors. 
—The statutory title of foreign assignees in 
bankruptcy or insolvency can have no recog- 
nition solely by virtue of the foreign statute, 
but the comity of nations allows effect to 
such title when they can be enforced without 
prejudice to the rights of creditors, and when 
the foreign statutes are not in conflict 
with the laws or its public policy 
of the State where the title’ is 
sought to be enforced.’ The validity of an 
assignment for the benefit of creditors, is to 
be tested by the law of the assignor’s dom- 
icile.6 But a receiver appointed in another 
State has no extraterritorial power. The 
principles of comity do not apply to such a 
case. In Maine,a general assignment for 


5 Kelly v. Davis, 28 La. An. 778. See Laronden’s 
Succession, 39 La. An. 952; 3 South. Rep. 216; Tillot- 
son v. Prichard (Vt.), 12 Atl. Rep. 302; 6 N. Eng. Rep. 
513; Otis v. Gregory, 111 Ind. 504; 13 N. E. Rep. 39; 10 
West. Rep. 791; Swanp v. Hufnagle, 111 Ind. 452; 9 
West. Rep. 629. 

6 Polydore v. Prince,1 Ware (U. 8.), D. C. 402, 
citing and reviewing Medway v. Needham, 16 Mass. 
157; 8 Am. Dec. 131; West Cambridge v. Lexington, 1 
Pick. (Mass.) 506; 11 Am. Dec. 231; Putnam v.Putnam, 
8 Pick. (Mass.) 433; Commonwealth v. Green, 17 Mass. 
515; Saul v. His Creditors, 17 Mart. (La.) 596; Case of 
Francesco, 9 Am. Jur. 490; Butler v. Hopper, 1 Wash. 
C. C. 499; Ex parte Simmons,4 Wash. CU. C. 396; 
Lunsford v. Coquillon, 14 Mart. (La.) 40; Rankin v. 
Lydia, 2 A. K. Marsh. (Ky.) 470; The Slave Grace, 2 
Hagg. Adm. 105-114; Scrimshire v. Scrimshire, 2 Hagg. 
Consist. 407; Compton v. Bearcroft, Buller’s N. P. 114; 
Stewart v. Somersett, 1 Black. Com. 425n; Somerset v. 
Stewart, Loft’s Rep. 1; Stewart v. Somerset, 11 State 
Trials, 340; 20 How. St. Trials, 1; Forbes v. Coch- 
rane, 2 Barn. & Cress. 448; Williams v. Brown, 3 Bos. 
& Pull. 69; Shanley v. Harvey, 2 Eden, 127, quoted in 
2 Hagg. Adm. 116. 

7 See In re Wait’s Accounting (N. Y.), 1 Cent. Rep. 
14; Harvey v. Watson (N. H), 1 N. Eng. Rep. 482; 
Glenn v. Dodge (D. C.), 3 Cent. Rep. 283; Van Winkle 
vy. Armstrong (N. J.), 4 Cent. Rep. 53; Kimball vy. Lee 
(N. J.), 4 Cent. Rep. 382; Moore v. Church, 70 Iowa, 
208; Weider v. Moddox, 66 Tex. 372. 

8 Livermore v. Jenches, 21 How. (62 U. 8.) 126; bk. 
16, L. ed. 702; Wickham v. Dillon, 2 West. L. Mo. 
511; Caskie v. Webster, 2 Wall. Jr. C. C. 131; D’Iver- 
nois vy. Leavitt, 23 Barb. (N. Y.), 63; Ockerman vy. 
Cross, 54 N. Y. 29; 40 Barb. (N. Y.) 465; Moore v. Wil- 
lett, 35 Barb. (N. Y.) 663; Smith’s Appeal, 104 Pa. St. 
381. 

% Day v. Postal Tel. Co. (Md.), 6 Cent. Rep. 441. 
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the benefit of creditors, by a debtor domiciled 
in another jurisdiction, will not protect his 
property, found in that State, from the at- 
tachment of a resident creditor." But this 
rule only applies to such property as is found 
within the jurisdiction of the State at the 
time of the assignment." 

4. Contract by Master of Vessel.—A con- 
tract made by the master of a vessel in a 
foreign country is governed by the law of the 
owner's domicile, so far as respects the lia- 
bility.” Thus, it has been held that the lia- 
bility of an English vessel on which goods 
are shipped in England on an ordinary bill 
of lading, is to be determined according to 
the law of the flag.” Anda contract of af- 
freightment, made in a foreign port by the 
master of a vessel owned in Massachusetts, 
for the delivery of the cargo in Pennsylvania, 
is governed by the law of the former State." 

5. Personal Property.—Personal property 
has no locality ; the law of the owner’s dom- 
icile is to determine the right to its posses- 
sion,” as well as the validity of its transfer 
or alienation, unless there be some positive or 
customary law of the country where it is 
found to the contrary.” The fiction of law, 
that the domicile of the owner draws to it his 
personal estate, wherever it may happen to 
be, must yield whenever, for the purpose of 
justice, the actual situs of the property ought 
to be examined.” Thus, by the laws of IIli- 
nois, an attachment of personal property 
there will take precedence of an unrecorded 
mortgage, executed in another State, where 
record is not necessary, though the owner, 
the attaching creditor, and the mortgagee, 
be all residents of such other State; and 
effect must be given in the latter, to the 
judgment in the attachment suit." A title 


10 The Watchman, 1 Ware (U. 8.), 232. 

il The Watchman, supra. 

12 Pope v. Nickerson, 3 Story C. C. 465. 

138 The Titania, 19 Fed. Rep. 101. 

14 Pope v. Nickerson, 3 Story C. C. 465. 

15 See Smith’s Appeal, 117 Pa. St. 30; 11 Atl. Rep. 
394; 20 W. N. C. 192; 9 Cent. Rep. 595; Blane v. Drum- 
mond, 1 Brock. C. C. 62. 

16 Speed v. May, 17 Pa. St. 91; 55 Am. Dec. 540; 
Black v. Zacharie, 3 How. (U. 8.) 483; Oakey v. Ben- 
nett, 11 How. (U. 8.) 33; Harvey v. Richards, 1 Mason 
C. C. 381. 

17 Green v. Van Buskirk, 7 Wall. (74 U. 8.) 139; bk. 
19 L. ed. 109, reversing s. C.,2 Keyes (N. Y.) 119; 34 
Barb. (N. Y.) 457. 

18 Green v. Van Buskirk, supra. As to foreign at- 
tachments and the law governing them, see Steell v. 
Goodwin (Pa.), 4 Cent. Rep. 659; May v. First Nat. 





to personal property acquired under the laws 
of the domicile, is available in any other State.! 
And a deed of personal property, valid by 
the law of the place where the parties re- 
sided, and there duly recorded, protects 
their title when they afterwards remove into 
another State to reside.” 

6. Character Determined by Domicile of 
Owner.—The law appertaining to the domicile 
of the owner determines the character of 
personal property.” Thus a transfer of stock 
is governed by the lex fori as to the form of 
the transfer, but the rights of the parties 
under it are determined by the lex domicilii.” 
It has been held that a transfer of the stock 
of a bank located in another State, if good 
by the law of the owner’s domicile, passes the 
equitable title to it, unless the law of the 
State where the corporation is located pro- 
hibit such transfer.” Contracts respecting 
public funds or stock, bank stock, and other 
property of that incorporeal nature, which 
owes its existence to and is regulated by pe- 
culiar and local laws, must be made and car- 
ried into execution according to those laws.” 

7. Pledged Property — Where to be Re- 
deemed. — Where property is pledged as 
security for a debt, the domicile of the creditor 
is the place at which a redemption must be 
made.* And if a pledge or trust of personal 
property be valid by the law of the domicile, 
it will be protected, on a subsequent removal 
of the parties, into another State.* 

8. Wills of Personal Property.7—It is now 
the universal rule recognized by the common 
law that the succession of personal property 
is governed exclusively by the law of the 


Bank (Ill.), 7 West. Rep. 681; Faulkner v. Hymber 
(Mass.), 2 N. Eng. Rep. 181. 

19 Shelby v. Guy, 11 Wheat. (U. S.) 361. 

20 Bank of the United States v. Lee, 13 Pet. (U. 8.) 
107; 5 Cranch C. C. 319. 

21 The Kosciusko, 11 N. Y. Leg. Obs. 38. 

22 Burr v. Sherwood, 3 Bradf. (N. Y.) 85. 

2% Black v. Zacharie, 3 How. (U. 8.) 483. 

24 Dow v. Gould, ete. Co., 31 Cal. 629. 

2 Stoker v. Cogswell, 25 How. (N. Y.) Pr. 267. 

% Reid v. Gray, 37 Pa. St. 508. 

27 Those interested in history of the question of suc- 
cession to property and testamentary disposition 
thereof, can consult with profit Bentham’s Chapter on 
*“Succession.”? See 1 Bentham’s Works, 334, and 
Maine’s chapters on “The Early History of Testa- 
mentary Succession,’? and “Ancient and Modern 
Ideas Respecting Wills and Successions.”” See Maine’s 
Ancient Law, chs. VI, VII, pp. 166-237. And Morgan’s 
“Three Rules of Inheritance.’’ See Morgan’s Ancient 
Society, 525-554. 

23 See Emery v. Union Soc., 79 Me. 334; 9 Atl. Rep. 
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place where the testator was domiciled* at 
the tine of his death.” And the validity of 
a bequest of personal property depends upon 
the lex domicilii.” But the succession to 
personal property is governed by the law of 
the actual domicile of the intestate at the time 
of his death, no matter what was the country 
of his birth or his former domicile, or the 
actual situs of the property at the time of his 
death.*! 

A will of personal property must 
be executed according to the law of. the 
testator’s domicile, at the time of his death, or 
it will not pass personal property in a foreign 
country, though executed with all the for- 
malities required by the laws of that coun- 


891; 4 N. Eng. Rep. 452; Hutton v. Hutton (N.J.), 2 
Cent. Rep. 216; Richardson v. Lewis (Mo. App.), 4 
West. Rep. 267; Williams v. Nichol, 47 Ark. 254. By 
the law of domicil, as applied to succession, is meant, 
not the general law, but the law which the country of 
the domicil applies to the particular case: Duprey v. 
Wurtz, 53 N. Y. 556. 

°9 Richardson v. Lewis (Mo. App.), 4 West. Rep. 
267. See Lawrence v. Kitteridge, 21 Comm. 577; 56 
Am. Dec. 385; Holcomb v. Phelps, 16 Conn. 127; 
Thomas Succession, 35 La. An. 19; Olivier v. Townes, 
14 Mart. (La.) 99; Suarez v. Mayor, etc. of New Yori, 
2 Sandf. Ch. (N. Y.) 173; Holmes v. Remsen, 4 Johns 
Ch. (N. Y.) 460; 8 Am. Dec. 581; 20 Johns. (N. Y.) 
229; 11 Am. Dee. 269; Parsons v. Lyman, 20 N. Y. 103; 
28 Barb. (N. Y.) 564, reversing 4 Bradf. (N. Y.) 268; 
Graham v. Public Admr., 4 Bradf. (N. Y.) 127; Law 
Rep. 386; Public Admr. v. Hughes, 1 Bradf. (N. Y.) 
125; Burr v. Sherwood, 3 Bradf. (N. Y.) 85; Mercure’s 
Estate, 1 Tuck. (N. Y.) 288; Guier v. O’Daniel, 1 Binn. 
(Pa.) 349n; DeSobry v. DeLaistre, 2 Harr. & J. (Md.) 
191; 3 Am. Dee. 178; Blake v. Williams, 6 Pick. ( Mass.) 
286, 314; 17 Am. Dec. 372; French v. Hall, 9 N. H. 187; 
32 Am. Dec. 341; Shultz v. Pulver, 3 Paige Ch. (N. Y.) 
182; Decouche v. Savatier, 3 Johns. Ch. (N. Y.) 190; 6 
Am. Dec. 478; Harvey v. Richards, 4 Cow. (N. Y.) 
517n; 1 Mason C. C. 381; Ennis v. Smith, 14 How. (U. 
8.) 400; Pipon v. Pipon, Ambl. 25; Thorne v. Watkins, 
2 Ves. 35; Sill v. Worswick,1 H. Black, 690, 691; 
Bruce v. Bruce, 2 Bos. & Pull. 229; Hunter v. Potts, 
4 T. R. 182; Potter v. Browne, 5 East, 130; Birtwhistle 
v. Baydill, 5 Barn. & Cress. 488, 450-455; 9 Bligh, 32-88; 
2 Clark & Finn. 571; Enokin v. Wylie, 10 H. L. Cas. 1; 
Crispin v. Doglioni, 9 Jur. (N. 8S.) 653, affirmed L. R. 
1H. L. 304; Partington v. Attorney-General, L. R. 4 
H. L. 104; Yates v. Thompson, 3 Clark & Finn. 554; 
Thornton v. Curling, 8 Sim. 310; Price v. Dewhurst, 8 
Sim. 279, 299! Preston v. Melville, 8 Clark & Finn. 1, 
12; Moore v. Budd, 4 Hagg. Ecc. 346, 352; In re Ewin, 
1 Tyrw. 151; 1 Rose Bank Cas. 478; Phillips v. Hunter, 
2 H. Black, 402, 495; Schultz v. Dambmann, 3 Bradf. 
(N. Y.) 379. 

30 Knox v. Jones, 7 N. Y. 389; Desparde v. Church- 
ill, 58 N. Y. 192; Dupuy v. Wurtz, 53 N. Y. 556. 

31 Russell v. Madden, 95 Ill. 485. Accordingly, one 
dying in the State of Sonora, Mexico, leaving no issue, 
nor father, his mother would succeed to the whole 
estate, to the exclusion of his brothers and sisters. 

ussell v. Madden, supra. 





try.” And jurisdiction over the estate of a 
decedent, belongs exclusively to the forum 
of the domicil, where the assets are situate.** 
The succession to and distribution of per- 
sonal property, is regulated by the law of the 
owner’s domicile, not by the lex loci rei site.* 

9. Married Women.—The status of a mar- 
ried woman and her capacity to carry on 
business in a foreign State are determined 
by the law of her domicile.” But it is said 
that the forms of contract she must use and 
the manner in which she must sue are to be 
determined by the lex loci actus,® and the 
forms of conveyance used are to be deter- 
mined by the lex rei site.” Personal prop- 
erty given to a married woman is received 
under the law of her actual domicile and not 
of her matrimonial domicile.* And a purchase 
of personal property by a wife, in a State 
where the common law prevails, vests the 
same in her husband; it is governed by the 
law of the domicile.” The mere removal by 
husband and wife from another State of 
personal property to which the husband’s 
marital rights had attached by the law of 
their formal domicile, will not change the 


8 Desesbats v. Berquier, 1 Binn. (Pa.) 336; 2 Am. 
Dec. 448; Guier v. O’Daniel, 1 Binn. (Pa.) 349n; Flan- 
nery’s Will, 24 Pa. St. 502; Carey’s Appeal, 75 Pa. St. 
201. 

33 Van Dyke’s Appeal (Pa.), 31 Leg. Int. 69; 6 Leg. 
Gaz. 70. 

% Holmes v. Remsen, 4 Johns. Ch. (N. Y.) 460; 8 
Am. Dec. 581; Vroom v. Van Horne, 10 Paige Ch. (N. 
Y.) 549; 42 Am. Dec. 943; Mills v. Fogal, 4 Edw. Ch. 
(N. Y.) 559; Suarez v. New York, 2 Sandf. Ch. (N. Y.) 
178; Parsons v. Lyman, 20 N. Y. 103; 28 Barb. (N. Y.) 
564, reversing s.c.,4 Bradf. (N. Y.) 268; Graham v. 
Public Admr., 4 Bradf. (N. Y.) 127; 19 Law Rep. 386; 
Public Admr. v. Hughes, 1 Bradf. (N. Y.) 125; Burr 
v. Sherwood, 3 Bradf. (N. Y.) 85; Mercure’s Estate, 1 
Tuck. (N. Y.) 288; Grote v. Pace, 71 Ga. 231; Hut- 
ton’s Exrs. v. Hutton (N. J.), 2 Cent. Rep. 216; Rich- 
ardson v. Lewis (Mo. App.), 4 West. Rep. 267. 

% Hill vy. Pine River Bank, 45 N. H.300. See Gibson 
v. Sublett, 82 Ky. 596; Voight v. Brown, 42 Hun (N. 
Y.), 394; Cosio v. DeDernales,1 C. & P. 266; Ry. & 
Mood. 102; Story Confl. L. § 136; Pothier, Traite, des 
Oblig. par. 2,ch. VI, § 3; Savigny, 187; Boullenois, i, 
487-489; Foelix, i, 188, No. 89. Yet it has been held 
that where a married woman, having a separate estate 
in lands in Missouri, made a contract in another 
State, her capacity to make the contract and its validity 
are to be determined by the law of Missouri, in a suit 
in a Missouri court to enforce such contract against 
her separate estate there: Johnston v. Gawtry, 11 Mo. 
App. 322. . 

% Iiderton v. Ilderton, 2 H. Black, 145; Bar. Priv. 
Intr. L. § 53; Wachter, ii, 180. 

7 Sell v. Miller, 11 Ohio St. 331. 

38 Gidney v. Moore, 86 N. C. 484. 

39 Davis v. Zimmerman, 67 Pa. St. 70. 
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ownership of the property.“ Bringing a 
wife’s property from Mississippi into Alabama 
could not convert an equitable title into a legal 
one.# Jas. M. Kerr. 


# Gluck vy. Cox, 75 Ala. 310; Bush v. Garner, 73 Ala. 
162; Cahalan v. Monroe, 70 Ala. 271. 
41 Gluck v. Cox, 75 Ala. 310. 











MARRIAGE — VALIDITY — CONFLICT OF 
LAWS—EVASION OF LAW OF DOMICILE. 


PENNEGAR V. STATE. 


Supreme Court of Tennessee, January 29, 1889. 


Under a statute providing that a divorced party 
*“‘defendant, who has been guilty of adultery 
shall not marry the person with whom the crime was 
committed during the life of the former husband 
or wife,” a marriage between such persons, domiciled 
in one State, celebrated in another State, whither the 
parties go solely to evade the statute, is void, when 
they return immediately to the State of their domicile. 


FOLKES, J., delivered the opinion of the court: 

The defendants were indicted for lewdness, tried 
and convicted, and have appealed in error to this 
court. The record discloses the following facts: 
E. U. Hovey was divorced from her husband, 
John Hovey, by a decree of the circuit court of 
De Kalb county, upon the petition of the hus- 
band, charging her with adultery with William 
Pennegar. The decree adjudges the charge fully 
proven, and the divorce was granted the husband 
solely upon such charge. The divcrced wife and 
the partner in guilt shortly after the divorce went 
to Jackson county, State of Alabama, where they 
were married to each other, and on the next day 
after their marriage returned to De Kalb county, 
in this State, the place of their former and present 
residence, where they have been living and co- 
habiting openly and publicly, as man and wife, 
all within twelve months before the indictment 
found in this case; the divorced husband, John 
Hovey, still living. 

Section 3332, Mill. & V. Code, enacts: ‘*‘When 
a marriage is absolutely annulled, the parties 
shall, severally, be at liberty to marry again; but 
a defendant who has been guilty of adultery shall 
not marry the person with whom the crime was 
committed, during the life of the former husband 
or wife.”’ The marriage, being prohibited by 
statute, is void, if solemnized in this State. 1 
Bish. Mar. & Div. §§ 46, 223; Carter v. Montgom- 
ery, 2 Tenn. Ch. 225; Owen v. Bracket,7 Lea, 
448. Inthe last case cited this court held the 
woman not entitled to homestead where the mar- 
riage was had in this State in violation of the 
statute quoted above. It is admitted that there 
is nothing in the laws of Alabama prohibiting the 
guilty divorced party from marrying the para- 





mour. The question, therefore, presented in this 
record is whether citizens of this State, prohibited 
by the statute referred to from marrying, can, by 
crossing over into a sister State, where such mar- 
riages are not inhibited, claim the benefit of the 
marriage there contracted, when they return at 
once to this State, having left it for the manifest 
purpose of evading our statute. The question is 
of first impression in this State, and one not free 
from difficulty, by reason of certain well estab- 
lished principles, universally recognized in the 
law of marriage, which apparently would sustain 
such marriage, chief of which is that which says: 
“A marriage, valid where solemnized, is valid 
everywhere.’’ Adjudged cases are to be found 
which, under the supposed application of this 
rule, have sustained marriages identical with 
the one at bar in all of its essential facts, while 
others of equal respectability have reached a dif- 
ferent result; to some or both of which we will 
refer later on. Before doing so, let us see what 
are the general principles controlling in cases of 
this character. Marriage is an institution recog- 
nized and governed to a large decree by interna- 
tional law, prevailing in all countries, and consti- 
tuting an essential element in all earthly society. 
The well being of society, as it concerns the 
relation of the sexes, the legitimacy of offspring, 
and the disposition of property, alike demands 
that one State or nation shall recognize the validity 
of marriage hadin other States or nations, ac- 
cording to the laws of the latter, unless some 
positive statute or pronounced public policy of 
the particular State demands otherwise. It may 
be said, therefore, to be a rule of universal recog- 
nition in all civilized countries that in general a 
marrige valid where celebrated is valid every- 
where. We say “in general,’’ because there are 
exceptions to the rule as well established as the 
rule itself. These exceptions or modifications of 
the general rule may be classified as follows: 
First, marriages which are deemed contrary to the 
law of nature, as generally recognized in Christian 
countries; second, marriages which the local law 
making power has declared shall not be allowed 
any validity, either in express terms or by neces- 
sary implication. To the first class belong those 
which involve polygamy and incest; and in the 
sense in which the term ‘‘ince-t’’ is used, are em- 
braced only such marriages as are incestuous 
according to the generally accepted opinion of 
Christendom, which relates only to persons in 
direct line of consanguinity, and brothers and 
sisters. The second class, i. e., those prohibited 
in terms by the statute, presents difficulties that 
are not always easy of solution, and have led to 
conflicting decisions. This class may be -subdi- 
vided into two classes: First, where the statutory 
prohibition relates to form, ceremony, and quali- 
ification, it is held that compliance with the law 
of the place of marriage is sufficient, and its va- 
lidity will be recognized, not only in other States 
generally, but in the State of the domicile of the 
parties, even where they have left their own State 
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to marry elsewhere, for the purpose of avoiding 
the laws of their domicile. Instead of being called 
a subdivision of the second class of exceptions, it 
would be more accurate to say that it is an ex- 
ception to the exception, and falls within the 
operation of the general rule first announced, 
of ‘‘valid where performed, valid everywhere.” 
To the second subdivision of the second class of 
exceptions belong cases which, prohibited by 
statute, may or may not embody distinctive State 
policy, as affecting the morals or good order of 
society. 

It is not always easy to determine what is a 
positive State policy. It will not do to say that 
every provision of a statute prohibiting marriage, 
under certain circumstances, or between certain 
parties, is indicative of a State policy in the sense 
in which it is used in this connection. To so hold 
would be to overturn this most solemn relation, 
involving legitimacy of offspring, homestead 
dower, and the rights of property, in the face of 
the conclusions of approved text-writers, and the 
concurrence of the adjudications in numerous 
cases, relating not only to forms or ceremonies 
and qualifications of the parties, but also to pro- 
hibited degrees of relationship, not incestuous in 
the common opinion of Christian countries, and 
relating to marriages between persons of different 
race and color. Each State or nation has ulti- 
mately to determine for itself what statutory 
inhibitions are by it intended to be imperative, as 
indicative of the decided policy of the State con- 
cerning the morals and good order of society, to 
that degree which will render it proper to disre- 
gard the jus gentium of ‘“‘valid where solemnized, 
valid everywhere.”’ The legislature has, beyond 
all possible question, the power to enact what 
marriages shall be void in its own State, notwith- 
standing their validity in the State where cele- 
brated, whether contracted between parties who 
were in good faith domiciled in the State where 
the ceremony was performed, or between parties 
who left the State of domicile for the purpose of 
avoiding its statutes, when they come or return to 
the State; and some of the States have in terms 
legislated on the subject. Where, however, the 
legislature, as in our own State, has not deemed 
it proper or necessary to provide in terms what 
shall be the fate of a marriage valid where por- 
formed, but has in the particular case contented 
itself with merely prohibiting such marriage, the 
duty is devolved upon the courts of determining, 
from such legislation as is before it, whether the 
marriage in the other State is valid or void when 
the parties come into this State. 

If, as we have seen, the statutory inhibition 
relates to matters of form or ceremony, and in 
some respects to qualification of the parties, the 
courts would hold such marriage valid here; but 
if the statutory prohibition is expressive of a de- 
cided State policy as a matter of morals, the courts 
must adjudge the marriage void here, as contra 
bonos mores. Thus,in State v. Bell,7 Baxt. 9, 
this court held that a marriage between a white 





person and a negro, valid in Mississippi, where 
celebrated, was void here, in a case where the 
parties were domiciled in Mississippi at the time 
of the marriage. This case is distinguishable from 
the case at bar, not only by reason of the domicile 
in Mississippi, but also in that we have a highly 
penal statute on the subject of marriages between 
whites and blacks, passed in 1870, in amendment 
of the act which prohibited such marriage there- 
tofore, and by the very pronounced convictions of 
the people of this State.as to the demoralization and 
debauchery involved in such alliances. The de- 
cision in the above case isso manifestly in keeping 
with sound principles now well established that it 
need not be here fortified by citation of authority; 
but we pause to call attention to a case relied on 
by counsel for defendants, holding not only that 
such a marriage, solemnized in Rhode Island 
(where it was legal), between persons domiciled 
there, would be valid in Massachusetts, but that 
it was valid in the latter State where the parties 
had left Massachusetts, and gone into Rhode 
Island, for the express purpose of evading the 
Massachusetts law prohibiting such marriages, 
and returned to Massachusetts. Medway v. 
Needham, 16 Mass. 157. This was certaialy car- 
rying the doctrine of “valid where performed, 
valid everywhere,” to an extremelimit. The case 
has been much criticised—more so, indeed, than 
it deserves, as it seems to us; for while, to our 
mind, the result is startling, it is not out of har- 
mony, in its argument, with the principles we 
have stated. The learned judge delivering the 
opinion, in speaking of the exception to the gen- 
eral rule, says: ‘‘Motives of policy may likewise 
be admitted into the consideration of the extent 
to which this exception is to be allowed to operate. 
If without any restriction, then it might be that 
incestuous marriages might be contracted between 
citizens of a State where they were held unlawful 
and void, in countries where they were not pro- 
hibited, and the parties return to live in defiance 
of the religion and laws of their own country. 
But it is not to be inferred from a toleration of 
marriages which are prohibited merely on account 
of political expediency; that others, which would 
tend to outrage the principles and feelings of all 
civilized nations, would be countenanced.”’ So 
that the difference between this case and State v. 
Bell, 7 Baxt. 9, is a difference in the ‘‘motives of 
policy’’ and ideas of ‘‘political expediency.”’ We 
do not think, therefore, that the case is open to 
the criticism passed upon it by the lord chancellor 
in Brook v. Brook, 9 H. L. Cas. 193, which case is 
itself, with equal propriety, criticised by Gray, C. 
J., in Com. v. Lane, 113 Mass. 458, which contains 
a very able and elaborate review of the subject 
under consideration. Though unable to concur in 
some of the argument, and especially with the 
dictum that ‘‘a marriage which is prohibited here 
by statute, because contrary to the policy of our 
laws, is yet valid if celebrated elsewhere, accord- 
ing to the law of the place, even if the parties are 
citizens and residents of this commonwealth, and have 
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gone abroad for the purpose of evading our laws, un- 
less the legislature has clearly enacted that such mar- 
riages out of the State shall have no validity here.” 
Of course we refer to so much of the above as we 
have italicised, for it is the purest dictum; it being 
a case where there was no proof of an intent to 
evade the laws of Massachusetts, as shown by the 
judge himself, who concludes the opinion as fol- 
lows: ‘‘Upon the principles and authorities stated 
in the earliar part of this opinion, it certainly 
cannot invalidate a subsequent marriage in an- 
other State, according to its laws, at least without 
proof that the parties went into that State, and 
were married there, with the intent to evade the 
provisions of the statutes of this commonwealth. 
No such intent being shown in this case, we need 
not consider its effect, if proved, nor whether the 
indictment is in due form.” This case being an 
indictment for polygamy, where a wife, having 
obtained a divorce on account of the husband’s 
adultery (in which case he was prohibited from 
marrying again without leave of the court), the 
hnsband married another woman in another State 
without proof that the second wife ever resided in 
Massachusetts prior to the marriage, and without 
proof of a purposed evasion of Massachusetts law. 

Recurring for a moment to Medway v. Needham, 
it may well be that, recognizing and applying the 
same general principles, the courts in different 
States may reach different results in the same 
class of cases, according as the general and fixed 
sentiment of the public in the respective States 
may differ in matters of public policy, and, if not, 
of “political expediency.’”’ What might be 
deemed a mere regulation in one State might be 
regarded as a matter actually affecting the morals 
and good order of society in another; so that 
what is pointed out as a reproach to the law by 
reason of the conflict in the reported cases from 
different States and nations is in fact evidence of 
the universality of the general principles recog- 
nized as fundamental by all enlightened courts; 
the different results reached being due to the 
statutory enactment of the different States as 
construed by the courts thereof, who interpret 
the meaning, intent, and scope of each particular 
statute on the subject of marriage in the light of 
the known policy of the State, deviating from the 
general principles of the international law of 
marriage only so far as they are constrained to do 
so by the terms of legislative enactment, or by 
the manifest and distinctive policy of the State, 
as understood by the courts. Now, believing, as 
we do, that the statute in question, which we are 
called upon to construe in the case at bar, is ex- 
pressive of a decided State policy not to permit 
the sensibilities of the innocent and injured hus- 
band or wife, who has been driven by the adultery 
of his or her consort to the necessity of obtaining 
a divorce, to be wounded, nor the public decency 
to be affronted, by being forced to witness the 
continued cohabitation of the adulterous pair, 
even under the guise ofa subsequent marriage 
performed in another State for the purpose of 





avoiding our statute, and believing that the moral 
sense of the community is shocked and outraged 
by such an exhibiton, we will not allow such par- 
ties to shield themselves behind a general rule of 
the law of marriage, the wisdom and perpetuity 
of which depends as much upon the judicious ex- 
ceptions thereto, as upon the inherent right of the 
rule itself. 

After what has been already said in the earlier 
part of this opinion, it is doubtless unnecessary to 
say that in reaching the conclusion just an- 
nounced we do notintend in the slightest degree 
to encroach upon the principle which recognizes 
as valid marriages had in other States, where the 
parties have gone to such other States for the , 
purpose of avoiding our own laws in matters of 
form, ceremony, or qualification merely; but, 
confining ourselves to the facts of this case, we 
hold that where citizens of this State withdraw 
temporarily to another State, and there marry, 
for the purpose and with the intent of avoiding 
the salutary statute in question, passed in pursu- 
ance of a determined policy of the State, in the 
interest of public morals, peace, and good order 
of society, such parties, upon their return to this 
State and cohabiting as man and wife, are liable 
to indictment in the courts of this State for lewd- 
ness. ; 

The case of Dickson v. Dickson, 1 Yerg. 110, 
has no concern with the point adjudged in the 
case at bar. That case merely decides that a per- 
son divorced in Kentucky for adultery, and not 
by the laws of that State permitted to marry 
again, might contract a valid marriage in this 
State prior to the act of 1835, which for the first 
time prohibited such marriages; and, having 
come to this State in good faith, married, and 
continued to reside here up to the time of her 
husband’s death, she was held entitled to dower. 
The only instruction to be drawn from this case is 
that, notwithstanding our statute, these parties 
might have contracted a marriage in Alabama, 
where there is no similar statute, bad they re- 
mained there in good faith, which would be valid 
in that State. 

Putnam v. Putnam, 8 Pick. 433, is a case decid- 
ing directly contrary to the conclusion we have 
reached, and the facts in that case were identical 
with this. It is extremely brief, is unsatisfactory 
to us from every point of view, and is predicated 
entirely upon the case of Medway v. Needham, 16 
Mass. 157, decided 10 years before, which the 
court said was ‘‘binding upon us and the commu- 
nity until the legislature shall see fit to alter it.” 
While speaking of Medway v. Needham, the 
opinion continues: “The court were aware of all 
the objections to the doctrine maintained in that 
case, and knew it to be vexata questio among 
civilians; but they adopted the rule of the law of 
England on this subject, on the same ground it 
was adopted there, namely, the extreme danger 
and difficulty of vacating a marriage which, by 
the laws of the country where it is entered 
into, was valid.”’ It is manifest that the effort to 
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fortify Medway v. Needham by assuming that it 
is based onthe law of England must fail if the 
house of lords are competent to testify as to the 
the state of the law in England on the subject, for 
we find that in Brook v. Brook, 9 H. L. Cas. 219, 
the lord chancellor, in speaking of the case of 
Medway v. Needham, as we have already seen, 
says: “‘Itis entitled to but little weight, and is 
based upon decisions which relate to form and 
ceremony of marriage :*’ and adds: ‘‘If a marriage 
is absolutely prohibited in any country as being 
contrary to public policy, ard leading to social 
evils, 1 think that the domiciled inhabitants of 
that country cannot be permitted, by passing the 
frontier, and entering another State in which this 
marriage is not prohibited, to celebrate a marri- 
age forbidden by their State, and, immediately 
returning to their own State, to insist on their 
marriage being recognized as lawful.’’ This is, 
in our opinion, the true doctrine, and we have 
quoted so much to show that the highest English 
court does not hold to the principle upon which 
it is claimed by the Massachusetts court the Med- 
way Case is baseed. Rut with due deference we 
must be permitted to say: that the decision in the 
case of Brook v. Brook goes further than we think 
the principle announced requires,—further at 
least than we would be inclined to go,—when, as 
was done in that case, it was held that, while 
both were resident in England, the man marry- 
ing his deceased wife’s sister in Denmark, where 
such marriage was legal, and returning to Eng- 
land, the marriage was void there, because a 
marriage between parties so related was contrary 
to the laws of England. Such a marriage would, 
we think, not fall within any of the exceptions to 
the general rule. It certainly cannot be said to 
be incestuous in the estimation of Christendom, 
and it would seem that under the policy of many 
of the States of this Union such a marriage is not 
immoral, nor tending to any social evil affecting 
the welfare of scciety. But, after all, it must be 
admitted that it was for that court to determine 
whether or not the law infringed was indicative 
of a decided and essential public policy in En- 
gland; and the courts of that country would doubt- 
less be as slow to approve our estimate of the 
public policy which condemns the marriage of 
the divorced adulterer, since the clause prohibit- 
ing such marriage was, upon the argument of 
Lord Palmerston, that the guilty party was pre- 
served from ruin by such a marriage, stricken 
from the divorce bill in the house of commons, as 
we are to accept their opinion that a marriage be- 
tween a man and his deceased wife’s sister is 
contrary to good morals. 


We return for a moment to Putnam v. Putnam, 
supra, to note that the court in this case closes its 
opinion with this language: that ‘‘if it shall be 
found inconvenient or repugnant to sound princi- 
ples [the italics are ours] it may be expected that 
the legislature will explicitly enact that mar- 
riages contracted within another State, which, if 
entered into here, would be void, shall have no 





force within its commonwealth.’ The legislature 
did shortly thereafter so enact; whether because 
the doctrine laid down in the case was inconven- 
ient, or because repugnant to sound principle, 
does not appear. In our view of the law, both 
considerations might well have moved the legis- 
lature. Stevenson v. Gray, 17 B. Mon. 193, isa 
case holding the doctrine of Putnam v. Putnam, 
and, after what we have said about the latter 
case, need not be further noticed here. 

Van Storch v. Griffin, 71 Pa. St. 240, does not 
sustain the contention of counsel on the point de- 
cided, as there is nothing in the case to show that 
the parties went from one State to the other for 
the purpose of evading the laws ofthe one. It 
merely holds that the decree of divorce in New 
York, which forbade the respondent from marry- 
ing again during the life of the libelant, had no 
extraterritorial effect; so that when it is said in the 
opinion about going fiom one State to the other 
for the purpose of evading the law of the State 
granting the divorce is dictum, pure and simple. 

In full accord with the conclusion we have 
reached in the case at bar is Kinney v. Com., 30 
Grat. 858, where it was held that a marriage be- 
tween a negro and a white person, had in the 
District of Columbia, for the purpose of evading 
the law of Virginia, was void upon their return. 
To the same effect, see State v. Kennedy, 76 N. 
C. 251; Scott v. State, 39 Ga. 321; Dupre v. Bou- 
lard, 10 La. Ann.411. The intention to evade the 
law by going into another State was made the 
test of its validity in North Carolina, as will be 
seen by reference to the two cases of State v. 
Kennedy, 76, N. C. 251, above cited, and State v. 
Ross, Id. 242,—both marriages between a white 
person and a negro. In Kennedy’s Case, such 
intention being shown, the marriage was held 
void; while in Ross’ Case, it being shown that 
there was no intent to return to North Carolina, 
though the parties afterwards did so, the defend- 
ant was held not guilty of fornication. This was, 
however, by a divided court, and is contrary to 
our own case of State v. Bell, 7 Baxt. 9. 

We conclude this opinion, already too long, by 
a reference to Williams v. Oates, 5 Ired. 535, 
where Chief Justice Buffin, in delivering the opin- 
ion of the court in a case very similar to our own, 
says: ‘‘Now, if the law of South Carolina allow 
of such a marriage, and although it be true that 
generally marriages are to be judged by the /ex 
loci contractus, yet every country must so far re- 
spect its own laws and their operation on its own 
citizens as not to allow them to be evaded by acts 
in another country, purposely to defraud them.”’ 
See also, Whart. Confl. Laws, §§ 136, 181, 182. 

Let the judgment of the circuit court be affirmed. 


NoTe.—The foliowing general rule announced by 
the Supreme Judicial Court of Massachusetts! upon 
the validity of marriages contracted in other States 
and countries is believed to be essentially correct: 

“By that law [ jus gentium] the validity of a mar- 
riage depends upon the question whether it was valid 


1 Commonwealth v. Lane, 113 Mass. 458. 
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where it was contracted; if valid there, it is valid 
everywhere.2 The only exceptions admitted by our 
law to that general rule are of two classes: 1st. Mar- 
riages which are deemed contrary to the law of nature 
as generally recognized in Christian countries. 2d. 
Marriages which the legislature of the commonwealth 
has declared shall not be allowed any validity, be- 
cause contrary to the policy of our own laws. The 
first class includes only those void for polygamy or for 
incest. To bring it within the exception on account 
of polygamy, one of the parties must have another 
husband or wife living. To bring it within the ex- 
<eption on the ground of incest, there must be such a 
relation between the parties contracting as to make 
the marriage incestuous according to the general 
opinion of Christendom; and by that test the prohib- 
ited degrees include, beside persons in the direct line 
of consanguinity, brothers and sisters only, and no 
other collateral kindred.4 * * * A marriage abroad 
between persons more remotely related, not abso- 
lutely void by the law of the country where it was cel- 
ebrated, is valid here, at least until avoided by a suit 
instituted for the purpose, even if it might have been 
so avoided in that country; and this is so whether the 
relationsaip between the parties is one which would 
not make the marriage void if contracted in this com- 
monwealth, as in the case of a marriage between a 
widower and his deceased wife’s sister, or one which 
would invalidate a marriage contracted here, as inthe 
case of a marriage between aunt and nephew.”’5 

A marriage, valid where contracted and where the 
parties are domiciled, is valid in another State to 
which the parties subsequently remove, though it 
would not have been valid if entered into in such lat- 
ter State, provided that it is not within the degrees of 
‘consanguinity above mentioned, and that the statutory 
prohibition of the latter State is not plainly intended 
to apply to marriages contracted elsewhere. This rule 
has been applied to uphold marriages between white 
and colored persons,‘ and between aunt and nephew.’ 
A marriage prohibited by a decree of a court of the 
domicile of the parties is valid, if contracted in an- 
other State to which the parties resort to evade the 
law, where there is no intention of returning to the 
former State. As tothe validity of marriages be- 
tween persons who go into another State or country 
to celebrate such marriages, in evasion of the laws of 
their domicile, expecting to return thereto, the au- 
thorities are in conflict. In an English case, Lord 
Campbell said: 

“There can be no doubt of the general rule that ‘a 
foreign marriage, valid according to the law of the 
country where it is celebrated, is good everywhere.’ 
But while the forms of entering into the contract of 
marriage are to be regulated by the lex loci contractus, 
the law of the country in which it is celebrated, the 
essentials of the contract depend upon the lex domi- 
cilii, the law of the country in which the parties are 
domiciled at the time of the marriage, and in which 
the matrimonial residence is contemplated. Although 


2 Redgrave v. Redgrave, 38 Md. 93; Johnson v. John- 
80n’s Admr., 38 Mo. 72. 

8 Sutton v. Warren, 10 Metc. (Mass.) 451. 

41 Bishop Mar. & Div. § 377. 

5 Sutton v. Warren, supra. 

6 Ross v. Ross, 129 Mass. 243; Succ. Caballero v. Ex- 
ecutor, 24 La. An. 573; Pearson vy. Pearson, 51 Cal. 120. 

7 Sutton v. Warren, supra. 

8 Dickson v. Dickson, 1 Yerg. (Tenn.), 110; Reed v. 
Hudson, 13 Ala. 570; Fuller v. Fuller, 40 Ala. 301; Van 
Storch v. Griffin, 71 Pa. St. 240; West Cambridge v. Lex- 
ington, 1 Pick. (Mass.) 503. 





the forms of celebrating the foreign marriage may be 
different from those required by the law of the coun- 
try of domicile, the marriage may be good every- 
where. But if the contract of marriage is such in 
essentials as to be contrary to the law of the country 
of domicile, and it is declared void by that law, it is to 
be regarded as void in the country of domicile, though 
not contrary to the law of the country in which it was 
celebrated.’ 9 

In that case, a marriage celebrated in Denmark be- 
tween a man and the sister of his deceased wife, was 
held void in England, though valid in Denmark. 

Where the marriage is celebrated in another State to 
avoid the law of the parties’ domicile in a matter 
affecting the form of entering into the contract only, 
the marriage is good upon the return of the parties to 
their domicile; 9 and this rule applies where resort is 
had to the other State to avoid the necessity of secur- 
ing the consent of parents or guardian, where such 
consent is not an essential element of the capacity of 
the parties to contract marriage.!! If the prohibition 
of the law extends to the capacity of the parties to 
enter into the marriage contract, a marriage abroad 
between English parties is void in England;! and the 
rule obtains in a number of States in this country as 
to marriages celebrated abroad or in sister States. 
On the other hand, it is held in a number of States 
that a marriage between citizens thereof, celebrated 
in another State, whither the parties resort to avoid 
the law of their domicile in a matter affecting their 
capacity to marry, is valid everywhere.“ The rule 
has been applied to such marriages between whites 
and blacks,!6 and between a man and the widow of his 
deceased uncle.!é 

‘Tf a man who has been unlawfully married in this 
commonwealth, and whose wife has obtained a divorce 
a vinculo here because of his adultery, so that he is 
prohibited by our statutes from marrying again with- 
out leave of this court, is married without having ob- 
tained leave of the court, and being still a 
resident of this commonwealth, to another woman in 
another State, according to its laws, and afterwards 
cohabits with here in this commonwealth,” his second 
marriage is valid here, and he is not liable to indict- 
ment for polygamy.!” 


9 Brook v. Brook, 9 H. L. Cas. 205. 

10 Story’s Confl. Laws (8th ed.), 124a, and cases cited. 
Contra: Holmes v. Holmes, 1 Abb. (U. 8.) 525. 

ll Compton v. Bearcroft, Bull. N. P. 114;2 Hagg. Cons. 
444; Steele v. Braddell, Milw. 1; Simonin v. Mallac, 2 
Sw. & Tr. 67; Story’s Confil. Laws (8th ed.), § 79m, 113n. 
Contra, if such consent is of the capacity of a party to 
contract by English rnle: Sussex Peerage Case, 11 Cl. & 
F. 85, 142; Sottomayor v. DeBarros, 3 P. D. 1. 

122 Brook v Brook, 9 H. L. Cas. 193; Sottomayor v. 
DeBarros, 3 P. D.1(C. A). Compare Compton v. Bear- 
croft, 2 Hagg. Cons. 430. A marriage, celebrated in 
Germany, between a German naturalized in England 
and a German woman, the sister of his deceased wife, 
was held void: Mette v. Mette, 1 Sw. & Tr. 416. 

13 Dupre v. Boulard, 10 La. Ann. 411; State v. Kennedy, 
76 N, C. 251; Kinney’s Case, 30 Gratt. (Va.) 858; True v. 
Ranney, | Fost. (N. H.) 52. 

4 Putnam v. Putnam, 8 Pick. (Mass.) 433; Common- 
wealth v. Hunt, 4 Cush. (Mass.) 49; Greenwood v. Curtis, 
6 Mass. 379; Ponsfurd v. Johnson, 2 Blatchf. (U. 8.) 61; 
Danelli v. Danelli,4 Bush (Ky.), 51; Ross v. Ross, 129 
Mass. 247; Van Voorhis v. Van Voorhis, 8 N. Y. 18;1 
Bish. Mar. & Div. § 355. 

15 Medway v. Needham, 16 Mass. 157. See also State v. 
Ross, 76 N. C. 242. 

16 Stevenson Vv. Gray, 17 B. Mon. (Ky.), 193. 

17 Commonwealth v. Lane, 113 Mass. 458; 8, P. Van 
Voorhis v. Brintwall, 83 N. Y. 18. 
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It is also a general rule that a marriage void where 
celebrated is void everywhere.’ But to this rule the 
following exceptions must be noted: 

“Tf the parties ure sojourning in a foreign country, 
and under the local law there is no way by which they 
can enter into a valid marriage, they may marry in 
their own forms, and it will be recognized at home as 
good.” 19 

“Tf in the place of celebration there is a special law 
differing from the general, permitting foreigners to 
marry in a way peculiar to themselves and making the 
marriage good, they may avail themselves of it, and 
their marriages, if not contrary to the law of their 
domicile, will be valid also at home.” 2 

“An invading army carries withit the law of the 
country to which it belongs; and if, while hostilities 
are progressing a marriage is celebrated within its 
lines, it need not conform to the law of the invaded 
country.” 21 

To the foregoing exceptions may be added mar- 
riages in foreign States in special ways provided by 
the law of the domicile of the parties,” and marriages 
of subjects in foreign states who are by the fiction of 
law considered to be resident at home.?3 

CHARLES A. ROBBINS. 


18 Scrimshire v. Scrimshire, 2 Hagg. Cons. 418; Butler 
v. Freeman, Ambl. 301; Kent v. Burgess, 11 Sim. 361; 
McCulloch v. McCulloch, Ferg. App. 257; 8 Eng. Ecc. 419; 
Lacon v. Higgins, D. & R. N. P. 38; 3 Stark. 178; Roche 
v. Washington, 19 Ind. 53; McDeed v. McDeed, 67 Ill. 545; 
Hutchins v. Kimmell, 31 Mich. 126; Blaisdell v. Bickum, 
139 Mass. 250; 2 Kent Com. 93. But see City v. William- 
son, 10 Phila. 176; Story’s Conf. L. (8th ed.) 218 and note. 

19 Loring v. Thorndike, 5 Allen (Mass.) 257; 1 Bish. Mar. 
& Div. § 392, and cases cited. id 

20 Id. §§ 393, 998. 

21 Td. § 399. 

22 Stew. Mar. & Diy. 110; Loring v. Thorndike, 5 Allen, 
257. 

23 Stew. Mar. & Divorce, 111. As a marriage at an 
ambassador’s: Jd. or on a war ship: Jd. 
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THE POWER TO SELL LAND FOR THE NON-PAYMENT 
OF TaxEs. By Robert 8S. Blackwell. Fifth Edition. 
Revised and Enlarged by Frank Parsons. Two 
Volumes. Boston: Little, Brown & Co. 1889 


This is the fifth edition of a work which first made its 
appearance more than twenty-five years ago, and which 
is as well known to-day as any American text book 
in existence, with the possible exception of the treaties 
of Washburn, Story, and Greenleaf. Indeed, the fact 
that the demand for it has been such as to exhaust 
four editions, is the best evidence of its value and 
permanency. Itmay be regarded as the standard text- 
book on tax-titles, though the smaller work by Mr. 
Black lately published contains the principles of the 
subject more concisely stated. This edition is by Mr. 
Frank Parsons, who,in order to accommodate the sup- 
ply of matter, was obliged to put it into two volumes, 
each of nearly 600 pages. The text of the old edition 
has been broken up into convenient distinctly-named 
sections, and the old notes, with their scattered disinte- 
grated wealth, have been digested and incorporated 
with the text, and the sections so numbered and ar- 
ranged as to be of easier reference. The subject of 
this book is growing in importance. The development 
and growth of the west and northwest, with the at- 





tendant real estate transactions, is sure to furnish a 
great deal of litigation on the subject of tax-titles, and 
therefore to make this book invaluable to the pioneer 
real estate lawyer. The only practical objection that will 
be urged against it, is that the subject is largely stat- 
utory, and the laws of each State differ more or less in 
the procedure necessary to sell land for taxes. But, 
asa matter of fact, the author has anticipated this 
objection and treated of the validity of tax-titles from 
all points of view, and in a manner sufficiently com- 
prehensive to include all the various phases of statutory 
enactment and the procedure from the listing and 
valuation of land and the levy of the tax down to the 
sale, confirmation and redemption. 





TREATISE ON PRIVATE CORPORATIONS. The Effect 
of the clause of the Constitution of the United 
States that forbids a State to pass a “*Law Impair- 
ing the Obligation of Contracts” upon the Police 
Control of a State over Private Corporations. By 
Wm. Wharton Smith, of the Philadelphia Bar. 
Philadelphia: Rees Welsh & Co., Law Publishers, 
19 South Ninth Street. 1889. 


The name of this book, or more properly speaking 
booklet, is misleading. One who opens its pages with 
the expectation of disclosing “a treatise on private 
corporations,” will find instead a rather desultory and 
disconnected discussion or brief, on a limited scale, of 
the subject of police power and the right of a State to 
pass laws regulating and controlling private corpora- 
tions. To be sure the author, on its title page, seeks 
to rectify the obvious error in its name by stating what 
the books really treats of, but an author ought, as far 
as possible, to convey that information to the public, 
by his selection of a name for his book, and not seem 
to obtain readers or purchasers by false pretenses. 
This book has sixty-three pages. It is divided into 
twelve chapters, with nothing at their head to indicate 
the subjects of which they treat. We have read the 
book and find it quite interesting, and, as far as it goes, 
valuable, and we are tempted to exclaim with the fel- 
low who ordered beef steak at a restaurant and re- 
ceived a piece hardly discernable by the naked eye— 
**We like the sample.” 





PRIVILEGED COMMUNICATIONS AS A BRANCH OF 
LEGAL EVIDENCE. By John Frelinghuysen Hage- 
man, Counsellor at Law, Princeton, New Jersey. 
The trade supplied through Honeyman & Ce., 
Publishers of the New Jersey Law Journal, 
Somerville, N. J. 1889. 


We have no doubt that this book will be heartily 
welcomed by the profession. It treats of a branch of 
the law of evidence which is but lightly considered in 
existing text-books on the subject,and we know 
of no single volume on the subject of confidential or 
privileged communications. The subject is of growing 
importance, especially that which relates to journal- 
istic privileges and the rights of mercantile agencies, 
both of which subjects are fully treated in this book. 
The tendency of the law makers in many of the States 
to pass satisfactory libel laws, and the questions likely 
to arise as to what should or should not be regarded 
as privileged, will make this book of especial value, in 
informing legislators as to what the law now is. The 
judges of the courts, we conceive, will also find this 
book useful, in pointing out to them, in the hurry of 
trial, the proper paths in the midst of many perplexing 
ways. The subjects of communications between at- 
torney and client, doctor and patient, husband and 
wife are well treated as well as the subject of judicial 
privileges, that is of a witness, jurors, and grand jurors - 
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The book has something over three hundred pages, 
beautifully printed in clear type and its mechanical 
execution is very good. 








QUERIES ANSWERED. 
QUERY No. 17. 
[To be found in Vol. 28, Cent. L. J. p. 344.) 

See Herman Chat. Mort., 145, 361; Day v. Munson, 
14 Ohio St., 488; Goodbar & Co. v. Dunn, 61 Miss., 624. 
From these it would appear that A and C would get 
the whole of the proceeds and that B would get noth- 
ing. We don’t say we agree with these cases. 

D. M. & A. 


Another Answer. According to the statutes of Ohio 
B would take $10,000, and C would take $10,000, Stan- 
sell v. Roberts, 13 Ohio St., 148. In this State A’s 
mortgage is not superior to B’s. G. 


Another Answer. Supposing land sells for $20,000, 
as between A and B. A would be entitled to the first 
$10,000 and B the second. As between BandC, B 
would be entitled to the first and C to the second. B 
being entitled to the second $10,000 as against A and 
the first as against C would in any event have to be 
paid, and C having no notice of A’s mortgage would 
take before and consequently A would get nothing. 

A.D. 
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1, ABATEMENT— Assignment for Benefit of Creditors. 
The right of action by a creditor against his 
debtor is not barred by the latter’s assignment, nor are 
his rights affected in proceeding to judgment by reason 
of having filed his claim with the county clerk in the 
assignment proceedings. — Detroit Stove-works v. Osmun, 
S. C. Mich., Feb. 8, 1889; 41 N. W. Rep. 845. 


2. ADVERSE POSSESSION.—— If one by mistake inclose 
the land of another, and claim it as his own to certain 
fixed monuments or boundaries, his actual and unin- 
terrupted, possession as owner for the statutory period 
will work a disseizin and his title will be perfect.— Levy 
v. Yerga, 8. C. Neb., Feb. 13, 1889; 41 N. W. Rep. 773. 


3. APPEAL—Review—Weight of Evidence. Where 
the evidence is conflicting, and there is no evidence to 
support the verdict, it will not be disturbed. — Jsler v. 
Bland, 8. C. Ind., Feb. 23, 1889; 20 N. E. Rep. 303. 


4, APPEAL—Review— Objections Waived. Objec- 
tions to instructions not urged in the briefs of counse) 
will not be considered.— Martz v. Putnam, §. C. Ind., Feb. 
20, 1889; 20 N. E. Rep. 270. 


5. APPEAL— Practice — Time of Taking. Though 
the judiciary is an independent department of the gov- 
ernment, deriving its powers from the constitution, 
and not from the legislature, yet the legislature may 
limit the time for taking appeals. — Smythe v. Bosiell, S. 
C. Ind., Feb. 19, 1889; 20 N. E. Rep. 263. 


6. APPEAL—Bond—Possession of Land.——-Where the 
possession of land occupied by the defendant as tenant 
of the plaintiff was awarded to the latter by the judg- 
ment of a justice, a bond given by the defendant on an 
appeal to the circuit court will cover rents accruing 
pending the appeal, under Rev. St. Ind. § 5236.— Stults v. 
Zahn, 8. C. Ind., Feb. 12, 1889; 20 N. E. Rep. 154. 

7. APPEAL—Trespass— Evidence of Title. One not 
in the actual possession of certain land, and not having 
title by prescription, must show a grant from the State 
in order to recover for ‘trespasses committed on such 
land. — Parker v. Waycross § F. R. Co., 8. C. Ga., Feb. 20, 
1889; 8 S. E. Rep. 871. 


8. ASSAULT AND BATTERY — Dangerous Weapon. 
To point an unloaded gun at another, ata distance of 
from thirty to seventy yards, whereby such other is 
put in fear, and flees, is not an assault with a dangerous 
weapon. — State v. Godfrey, 8. C. Oreg., Jan. 28, 1889; 20 
Pac. Rep. 625. 

9. ASSIGNMENT FOR BENEFIT OF CREDITOR — Conflict 
of Laws. Aninsolvent debtor, resident of the State 
of Illinois, made a general assignment for the benefit of 
his creditors. The assignment included real estate 
owned by tHe insolvent in this State. The assignor, 
with the approval of the court in Illinois, sold the land 
in Kansas: Held, the purchaser at sucha sale got no 
title, the land not having been sold in accordance with 
the provisions of an act to regulate voluntary assign- 
ments for the benefit of creditors.— Thompkins v. Adams, 
8. C. Kan., Feb. 9, 1889; 20 Pac. Rep. 530. 


10. ASSIGNMENT FOR BENEFIT OF CREDITORS — Action 
to Set Aside. Under Gen. St. 8. C. § 2016, a simple 
contiact creditor may maintain an action to set aside 
an assignment, and for the appointment of a receiver, 
on the ground that the assignee is insolvent and incom- 
petent. — Regenstein v. Pearlstein, 8. C. 8. Car., Feb. 27, 
1889; 108. W. Rep. 850. 


1l. ASSIGNMENT FOR BENEFIT OF CREDITORS — State- 
ment of Assets.—— Under Rev. 8t. Mo. § 362, an assignor 
for the benefit of creditors must file with the deed of 
assignment a verified statement setting forth, the 
nature and value of the estate and effects assigned: 
Held, where the assigned property consisted of manu- 
factured clothing, fixtures, and accounts, difficult of 
exact valuation, that a statement of value at ‘“‘about 
$3,500” was sufficient. — State v. Adler, 8. C. Mo., Feb. 4, 
1889; 108. W. Rep. 824. 


12, ATTACHMENT — Exemplary Damages. In an 
action for seizure of goods ander a wrongful attach- 
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ment, an instruction that, if the jury find that the at- 
tachment was malicious, and without probable cause, 
they should give exemplary damages, is not error. — 
Mayer v. Duke, 8S. C. Tex., Jan. 18, 1889; 108. W. Rep. 565. 


13. ATTACHMENT—Surviving Partner— Dissolution.—— 
Under Probafe practice act Mont. § 229,an attachment 
on property in the hands of defendant as surviving 
partner could not be dissolved on the ground that he was 
a trustee thereof, or a personal representative of the de- 
ceased partner. — Kruger v. Spieth, 3. C. Mont., Feb. 12, 
1889 ; 20 Pac. Rep. 664. 

14. BANKS AND BANKING— Collection of Checks. A 
national bank became the agent of plaintiff bank to 
collect its checks and drafts, under an arrangement by 
which no debt was created from the agent to the prin- 
cipal on account of checks received for collection until 
such checks were paid: Held, that a right which the 
agent had, when such checks were collected, of ming- 
ling the proceeds with its own money, and making itself 
the debtor of the plaintiff therefor, terminated when it 
became insolvent. — Manufacturers’ Nat. Bank v. Conti- 
nental Bank, 8. J. C. Mass., Feb. 28, 1889; 20 N. E. Rep. 193. 


15. BaSTARDY—Evidence.——In an action for bastardy 
the defendant may show that other persons have had 
sexual intercourse with the complaining witness about 
the time that the child is claimed to have been begotten, 
by the testimony of such persons themselves.— People v. 
Kaminsky, 8. C. Mich., Feb. 1, 1889; 41 N. W. Rep. 833. 


16. BONDS. Itis no defense to an action by the 
State to the use of acounty,on a county treasurer’s 
bond, that the bond names no obligee. The require- 
ment of Mansf. Dig. Ark. § 1187, that the treasurer 
shall execute a bond to the State,is nota matter of 
substance. — State vr. Wood, 8. C. Ark., Feb. 2, 1889; 108. 
W. Rep. 624. 

17. Bonp—Breach. Held, in action on bond of ex- 
press messenger for money stolen from safe of the 
company that bondsmen were liable even though the 
rules of the company only required the messenger to 
put the money in the safe there however being other 
negligent acts by him.—Frank v. Southern Express Co., 8. 
C. Ga., Feb. 11, 8 8. E. Rep. 862. 


18. CARRIERS OF PASSENGERS — Station Accommoda- 
tions. Asa general rule, railroad companies are 
bound to keep ina safe condition all portions of their 
platforms, and approaches thereto, to which the public 
do or would naturally resort, and all portions of their 
station grounds, reasonably near to the platforms 
where passengers taking passage on their cars would 
naturally or ordinarily be likely to go. — Union Pac. Ry. 
Co. v. Sue, 8.C. Neb., Feb. 21, 1889; 41 N. W. Rep. 801. 


19. CERTIORARI—Local Option. The action of the 
board of county commissioners in calling an election 
under thelocal option law is not such judicial action 
that an appeal will lie therefrom, but certiorari is the 
proper remedy. — Champion v. Board of County Commis- 
sioners, 8S. C. Dak., Feb. 13, 1889; 41 N. W. Rep. 739. 


20. CHATTEL MORTGAGES, A mortgage executed 
on June 10, to secure a valid debt to the mortgagees, 
without their knowledge was retained by the mort- 
gagor until June 18, when he filed it for record, and tele- 
graphed the mortgagees that he had done so, and they 
then accepted it without inquiring its date or amount: 
Held, that the mortgage took effect only from the day 
of its acceptance. — Merril v. Denton, S. C. Mich., Feb. 1, 
1889; 41 N. W. Rep. 823. 


21. CHATTEL MORTGAGES— Foreclosure Before Justice 
ofthe Peace. In an action before a justice of the 
peace to foreclose a mortgage, an answer which sets up 
asa defensea failure of consideration, and that the 
mortgage was obtained by fraud and duress, is suf- 
ficient, though the facts constituting the alleged duress 
are not set out. — Riggs v. Wilson, S.C. 8. Car., Feb. 23, 
1889; 8 8S. E. Rep. 848. 


22. CIVIL RIGHTS. Construction of Rev. Stat. U. S. 
5508, providing for prosecution of any one going in 





























disguise upon the premises of another with the intent 
to prevent or hinder free enjoyment of right secured 
by the constitution of the U. 8.— United State v. Ringeling, 
8. C. Mont., Feb. 2, 1889; 20 Pac. Rep. 643. 


23. COLLISION—Between Steamer and Row boat. 
A row-boat is not a “vessel,” within the steering and 
sailing rule, (rule 21, Rev. St. U. 8.) requiring that every 
steamer, when approaching “anothg vessel,” so as to 
involve risk of collision, shall slacken her speed, or, if 
necessary, stop or reverse; and a steamer is not bound 
to change her course for a row-boat.— Fischer v. Camden 
¢ P. Steam-boat Ferry Co., 8. C. Penn., Feb. 4, 1889; 16 
Atl. Rep. 643. 

24. CONSTITUTIONAL Law—Lien of License. Rev. 
St. Mont. § $16, making license fees a first lien on all 
property held or used in any of the trades, but making 
no provision for giving notice to the owner of such 
property of the seizure and sale thereof, is unconstitu- 
tional, as depriving persons of property without due 
process of law.—Chauvinv. Valiton,8.C. Mont., Feb. 12, 
1889 ; 20 Pac. Rep. 658. 


25. CONTRACTS—Breach—Nominal Damages.—— Where 
plaintiff, having made a contract to saw a lot of timber 
for defendant, purchased a saw-mill for that purpose, 
and defendant subsequently refused to let plaintiff per- 
form the contract, but it appeared that, during all the 
time that the mill was owned by the latter, it was em- 
ployed in sawing for others at prices equal to what 
plaintiff would have received under his contract with 
defendant, the plaintiff was entitled to only nominal 
damapges.—Frazer v. Clark, Ky. Ct. App., Feb. 16, 1889; 10 
8S. W. Rep. 806. 


26. CONTRACTS — Under Seal— Use of Scroll. To 
render a private writing an instrument under seal, ac- 
cording to the Code, it is only necessary that it recite 
in the body that a seal is used or contemplated, and 
that a scroll, or any other mark intended as a seal, be 
annexed or affixed.— Stansell v. Corley, 8.C. Ga., Jan. 9, 
1889; 8 S. E. Rep. 868. 


27. CONTRACTS — Sufficiency of Consideration. A 
contract entered into by third parties by which they 
agree that ifa certain railroad contractor will go on 
with his work they will make up the deficiency of funds 
of the railroad company is founded upon a consid- 
eration and is valid. — Brownlee v. Lowe, 8. C. Ind., Feb, 
22, 1889; 20 N. E. Rep. 301. 


28. CONTRACTS—Burden of Proof. In an action on 
a bond given to secure the performance of a contract 
to furnish a military station such quantity of grain as 
may be required, the breach assigne1 being failure to 
carry out any of the stipulations of the agreement, 
plaintiffs have the burden of showing demand and 
failure to perforn. — United States v. Coruin, (U. 8. S.C.) 
Feb. 4, 1889; 9 S. C. Rep. 318. 


29. CORPORATIONS—Stockholders’ Liability ——A com- 
plaint in the nature of a creditors’ bill, by a judgment 
creditor of a corporation against the assignee for the 
benefit of creditors ofa stockholder, which sets out 
judgments in favor of plaintiff recovered against the 
corporation while the subscriptions of defendants’ as- 
signor were unpadd, and alleges that executions were 
issued thereon and returned nulla bona, sufficiently 
shows an indebtedness ofthe corporatipn to plaintiff to 
entitle him to maintain his action against defendant.— 
Samainego v. Stiles, 8. C. Ariz., Feb. 13, 1889; 20 Pac. Rep. 
607. 

30. CORPORATIONS— Directors — Rights of Stockhold- 
ers. Where a sale of corporate property to pay 
debts, though made by persons who are directors both 
ofthe selling and purchasing corporations, realizes 
more than the value of the property, stockholders in 
the former have no ground of complaint. — Manu/fact- 
urers’ Sav. Bank v. O’ Reilly, 8. C. Mo., Feb. 18, 1889; 10 8. 
W. Rep. 865. 

31, CORPORATIONS—Assignment of Stock. A sub 
scriber to the capital stock of a corporation who has, 
in good faith, transferred his shares to another, which 
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transfer has been accepted by the corporation, before 
an assessment is made, is not liable for the unpaid sub- 
scription.—Stewart v. Walla Walla Print. § Pub. Co., 8. 0. 
Wash. Ter., Jan. 29, 1889; 20 Pac. Rep. 605. 


82. CORPORATIONS— Consolidation—Stock.— Consoli- 
dation of two corporations and pro rata division of stock 
among stockholders: Held, not prohibited by Civil Code 
Cal. § 309. — Kohl v. Lilenthal, 8. C. Cal., Feb. 18, 1889; 20 
Pac. Rep. 401. * 


33. CoUNTIES—Tax Collectors — Additional Bonds.—. 
Under Rev. 8t. Tex. art. 4783, providing that the com- 
missioners’ court may require a tax collector to furnish 
a new bond, whenever such a proceeding is deemed ad- 
visable by the court, a tax collector may be required to 
give a new bond without first having been cited to ap- 
pear and show the cause.—Poe v. State, 8. C. Tex., Feb. 8, 
1889; 10 8. W. Rep. 737. 


84. CoUNTIES—Officers—Sales to County.——Pen. Code 
Tex. art. 250, imposing a penalty on any county officer 
who shall become interested “in the purchase or sale 
of anything made for or on account of such county,” 
renders such officer liable for selling a mule to the 
county.— Rigby v. State, S.C. Tex., Jan. 19, 1889; 10 8S. W. 
Rep. 760. 

35. COURTS—Office and Officer. Courts cannot con- 
trol or interfere with an executive officer of the State in 
his official acts, even though they are such that the 
duty to perform them might have been entrusted to 
some other officer.— State v. Braden, 8. C. Minn., Feb. 11, 
1889; 41 N. W. Rep. 817. 


86. CRIMINAL LAwW—Seduction. Under Rev. St. Mo. 
§§ 1259, 1912, making it afelony to “‘seduce and debauch”’ 
an unmarried female of good repute, under promise of 
marriage, it is error,on atrial for such an offense, to 
instruct that as to the promise of marriage there must 
be evidence to corroborate that of the woman, which 
may be supplied from the circumstances of the case, as 
the degree of proof required by the statute is ignored 
by such an instruction.— State v. Reeves, 8.C. Mo., Feb. 4, 
1888; 10 8. W. Rep. 843. 

37. CRIMINAL Law— Insanity — Basis of Opinion. 
Testimony of defendant’s father that the defendant’s 
brother was insane was properly disallowed, it not be- 
ing shown that witness was an expert, and no facts 
being stated as ground for the opinion.— Grubb v. State, 
8. C. Ind., Feb. 16, 1889; 20 N. E. Rep. 257. 


38. CRIMINAL Law—Amendment. On a trial for an 
information for stealing “one yoke of cattle” itis not 
error to permit the information to be amended by in- 
serting after the description a separate description of 
each steer, where the evidence only tends to connect 
the defendant with the larceny of one of the steers. — 
People v. Price, 8. C. Mich., Feb. 8, 1889; 41 N. W. Rep. 853. 


39. CRIMINAL Law—Burglary. Under the law the 
breaking or entering into a prosecution for burglary 
must be actual and not constructive.—McGrath v. State, 
8. C. Neb., Feb. 20, 1889; 41 N. W. Rep. 780. 


40. CRIMINAL Law—Abortion—Accessory. Under 
Pen. Code N. Y. § 29, an indictment charging that de- 
fendant committed abortion will sustain a conviction 
on proof that he was absent at the time, but aided and 
advised its commission.—People v. Bliven, N. Y. Ct. App., 
Jan. 15, 1889; 19 N. E. Rep. 638. 


41. CRIMINAL Law—Amendment of Recognizance.—— 
The trial court has no jurisdiction to amend a recog- 
nizance which has been given to perfect an appeal 
therefrom.— Kortiz v. State, Tex. Ct. App., Jan. 16, 1889; 
10 8. W. Rep. 757. 

42. CRIMINAL Law — Perjury — Materiality. The 
materiality of a false statement, charged as perjury, is 
a question for the court, and a special instruction sub- 
mitting the question to the jury was properly refused. 
—Smith v. State, Tex. Ct. App., Jan. 16, 1889; 10 8. W. Rep. 
751. 

43. CRIMINAL Law — Accomplice. Sufficiency of 
evidence.to convict defendant as accomplice in a mur- 





























der.— Dugger v. State, Tex. Ct. App., Jan. 23, 1889; 10 8. W. 
Rep. 763. 

44. DESCENT AND DISTRIBUTION. Held, that § 1, 
statute of descents cannot be held to apply only to 
legitimate intestates.— Keeler v. Dawson, 8. C. Mich., Feb. 
1, 1889; 41 N. W. Rep. 700. . 

45. DESCENT AND DISTRIBUTION— Real Estate.——Held, 
in an action to determine the respective interests of 
the parties in the estate of the mother, that the sur- 
viving father is the sole heir of the children who died 
prior to the death ofthe mother, and that the shares 
which they would have taken had they outlived the 
mother descended to him. — Dellashmutt v. Parrent, 8. C. 
Kan., Feb. 9, 1889; 20 Pac. Rep. 504. 

46. DiVORCE—Death of Party. In simple divorce 
proceedings, aimed at no independent relief, after the 
death of one party no decree can be made relating back 
to his life-time. — Wilson v. Wilson, 8. C. Mich., Feb. 1, 
1889; 41 N. W. Rep. 817. 

47. DURESS. Under the evidence court held there 
was duress in obtaining signature of a woman toa 
mortgage of her homestead, her son being threatened 
with prosecution for embezzement. — McCormick Ma- 
chine Co. v. Hamilton, 8. C. Wis., Feb. 19, 1889; 41 N. W-. 
Rep. 727. 

48. EJECTMENT—Adverse Possession—Tenant in Com- 
mon. Where defendant in ejectment denies plaint- 
iff’s title, he cannot object that, he and plaintiff being 
tenants in common, and plaintiff having given notice to 
be let into possession, the court erred in charging the 
jury that adverse possession »y plaintiff, and those un- 
der whom he claims, for the statutory period, would 
create a good title.—Allen v. Sallinger, 8. C. N. Car., Feb. 
26, 1889; 8 S. E. Rep. 913. 

49. EMINENT DOMAIN — Taking Private Property. 
Such delay caused by the occasional occupstion by de- 
fendant’s trains of the space in the street where the 
tracks of the two companies cross, at the same time 
when such space is needed by plaintiff for its trains, is 
not a taking or damaging of private property, inasmuch 
as both have an equal right to the use of the highway.— 
Kan. City, St. Joe ¢ C. B. R. R. Co. v. St. Joe Trans. Co., 8. 
C. Mo., Feb. 4, 1889; 10 8. W. Rep. 826. 

50. EMINENT DoMAIN—Compensation—Evidence. 
Where land owned by defendants, the valuation of 
which could not be ascertained from any current rate 
of price, was condemned by plaintiff, owning an ad- 
joining tract, for the purpose ofa reservoir, evidence 
was admissible as to the value of defendant’s land as 
“a reservoir site,” although such tract was of no value 
for such purpose, except when used in connection with 
plaintiff’s tract.—San Diego Land ¢ Town Co. v. Neale, 8. 
C. Cal., Dec. 31, 1888; 20 Pac. Rep. 372. 

51. EMINENT DOMAIN—Injury to Growing Crop. In 
an action for damages for land taken by defendant 
company for a right of way, defendant is liable for 
damages to the growing crop outside the right of way, 
which are actually sustained by reason of the construc- 
tion ofthe road; and such damages are not ‘remote, 
speculative, or contingent.”—Haislip v. Wilmington § W. 
R. Co., 8. C. N. Car., March 4, 1889; 8 8. E. Rep. 926. 

52. EMINENT DOMAIN — Municipal Corporations — In- 
junction. Where the proposed filling in the grade 
of a street results in throwing the dirt over upon com- 
plainant’s abutting lots to a depth of thirty feet, and 
along their entire width, burying a portion of her 
dwelling, and closing up the front door and lower 
windows, this is taking of private property for public 
use, within the meaning of the constitution.— Vanderlip 
v. City of Grand Rapids, 8. C. Mich., Feb. 1, 1889; 41-N. W. 
Rep. 677. 

53. EQuiry—Cancellation of Deed—Mistake.—— Where 
plaintiff seeks to recover the proceeds of lands which 
he alleges he owned and quitclaimed, by mistake as to 
his ownership, to defendant, and which defendant af- 
terwards sold,the value of plaintiff’s title is immate- 
rial. Ifthe deed was fairly obtained without mistake 
or fraud, plaintiff cannot vacate it; especially where 
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the parties cannot be restored to their former posi- 
tions. — Taylor v. Cayce, 8. C. Mo., Feb. 4, 1889; 108. W. 
Rep. 832. 

54. Equiry—Jurisdiction — Pleading. Under the 
Code provisions abolishing forms of actions, and pro- 
viding that the complaint shall state the facts consti- 
tuting the cause of action in ordinary and concise 
language, bdth legal and equitable relief may be 
granted in the same action. — Ely v. New Mexico § A. R. 
Co., (U. 8. 8. C.) Jan. 28, 1889; 9 8. C. Rep. 293. 


55. Equiry—Mistake— Specific Performance. Af- 
firmative or defensive relief, such as the circumstances 
of the ease may require, may be granted from the con- 
sequences of a mistake of any fact which is a material 
element in the transaction, and which is not the result 
ofa mistaken party’s own violation of some positive 
legal duty, if there be no adequate remedy at law. — 
Thwing v. Hall ¢ Duckey Lumber Co., 8. C. Minn., Feb. 20, 
1889; 41 N. W. Rep. 815. 


56. Equiry—Cancellation of Deed. In an action to 
cancel a deed of a married woman, evidence is admis- 
sible to show that the private examination ofthe wife 
was taken by the clerk outside of his jurisdiction. — 
Ferebee v. Hinton, 8. C. N. Car., Feb. 25, 1889; 88. E. Rep. 
922. 

67. ESTOPPEL—Corporations—Ultra Vires. Where 
notice of purchases of stock of a corporation is given 
to the directors and stockholders, and the purchaser 
regularly votes the stock, and expends large sums for 
the benefit of the corporation under resolution of the 
stockholders, the minority stockholders cannot com- 
plain, seven to fifteen years after the several purchases 
were made, that the purchaser being the majority 
stockholder, has procured the mismanagement of the 
corporation.— Alexander v. Searcy, 8. C. Ga., Jan. 23, 1889; 
8 8. E. Rep. 630. 

58. ESTOPPEL—Title. The declaration of one from 
whom a party obtains title to property, made after the 
transfer oftitle, and in derogation thereof,is inadmis- 
sible for the purpose of defeating such title. — Williams 
v. Eikenbary, 8. C. Neb., Feb. 6, 1889; 41 N. W. Rep. 771. 


59. EvVIpENCE—Opinion Testimony.——- A farmer, who 
has lived within 200 or 300 feet of a railroad culvert all 
his life, and who has, without objection, described it, 
and testified that it was too small forthe amount of 
water that had to pass through it, may testify concern- 
ing the result of an examination made by him as to its 
capacity to carry away waters accumulated in time of 
freshet, though he has no knowledge of engineering.— 
McPherson v. St. Louis I. M. ¢ S. Ry. Co., 8. C. Mo., Feb. 
4, 1889; 10S. W. Rep. 846. 


60. EVIDENCE—Res Gestz. In an action by mort- 
gagee to recover mortgaged property of the sheriff, the 
defense being that the mortgage was fraudulent and 
void, and that in making it a low valuation was put on 
the goods in order to coverthem up from creditors: 
Held, error to allow evidence of what plaintiff’s agent 
did and said three days after giving the mortgage as to 
the valuation.— First Nat. Bank v. North, 8. C. Dak., Feb. 
11, 1889; 41 N. W. Rep. 736. 


61. EXECUTION LEVy— Lien. In North Carolina, 
as against an assignee forthe benefit of creditors, the 
lien of a levy of an execution on personal property is 
not lost because the officer, making the levy does not 
retain possession of it. — Sawyerv. Bray,8.C.N. Car., 
Feb. 18, 1880; 8 8. E. Rep. 885. 


62. EXECUTION—Equitable Title. An execution is- 
sued on an ordinary judgment at law,if leviedon a 
mere equity in real estate, the debtor not being in pos- 
session and the legal title being in the rame of another, 
will not pass the title’ of such equitable owner to the 
purchaser.— Dworak v. More, 8. C. Neb., Feb. 13, 1889; 41 
N. W. Rep. 777. 

63, EXECUTORS AND ADMINISTRATORS—Sale of Lands— 
Discharge of Liens. Under Rev. St. Ind. 1881, § 2435, 
the proceeds of land sold to discharge a lien should be 
applied to the lien in preference to the general expense 
































of administration. — Ryker v. Vawter, 8. C. Ind., Feb. 21, 
1889; 20 N. E. Rep. 294. 

64. EXECUTORS AND ADMINISTRATORS. Under Rev. 
Stat. Wis. §§ 3258, 3800, the e tors ofad d ex- 
ecutor cannot be compelled to settle the latter’s account. 
—Reedv. Wilson, 8. C. Wis., Feb. 19, 1889; 41 N. W. Rep. 716. 


65. EXECUTORS AND ADMINISTRATORS. Questions. 
under the facts of the allowance of certain fees,in ex- 
cess of regular ones, to the executor for extra services. 
—In re Mabley’s Estate, 8. C. Mich., Feb. 15, 1889; 41 N. W. 
Rep. 835. 

66. EXEMPTION—Purchase Money. Money loaned 
one for the express purpose of enabling him to make a 
purchase of certain property, and so used by him, is 
“purchase money” of said property, within the mean- 
ing of Rev. St. Wis. § 2982, subd. 20, providing that no 
property shall be exempt from execution for the pur- 
chase money thereof. — Houlehan v. Rassler, 8.C. Wis., 
Feb. 19, 1889; 41 N. W. Rep. 720. 

67, FEDERAL JURISDICTION—Equity. The federal 
courts will take equity jurisdiction of a bill by non-resi- 
dent heirs at law against resident heirs to compel an 
accounting of the property of their intestate in the 
hands ofthe defendants, and fora distribution of the 
estate, notwithstanding the remedy of complainants 
under the probate law of the State. — Rich v. Bray, U. 8. 
C. C. (Mo.), Jan. 14, 1889; 37 Fed. Rep. 273. 


68. FOREIGN INSURANCE COMPANIES—Mandamus. 
The State auditor is clothed with authority to issue 
certificates to foreign insurance companies, to transact 
business in this State, and itis his duty to issue certifi- 
cates to none but solvent companies, which have com- 
plied with the statute of this State in all respects, and 
his action in the premises will not be controlled by 
mandamus unless there is a wilful disregard of duty. — 
State v. Benton, 8. C. Neb., Feb. 20, 1889; 41 N. W. Rep. 793. 


69. FRAUDULENT CONVEYANCES — Conveyance to Wife 
— Action to Set Aside. As against the husband’s 
creditors, it will be presumed that the land purchased 
by the wifeis paid for with the money to which the 
husband is entitled, and is liable for his debts,in the 
absence of allegation and proof that the money with 
which she paid for the land was her separate estate. — 
Treadway v. Turner, Ky. Ct. App., Feb. 26, 1889; 108. W. 
Rep. 816. : 

70. FRAUDULENT CONVEYANCES — Change of Posses- 
sion—Province of Jury. Where the purchaser for a 
valuable consideration of certain personalty immedi- 
ately leaxes it to the vendor, who continues in its 
possession, the question as to whether the transaction 
is fraudulent, so as to prevent the vendee from assert- 
ing title to the personalty as against the one who 
becomes a creditor of the vendor several months after 
the purchase, is one of fact. — Ditmanv. Raule,8. C. 
Penn., Feb. 18, 1889; 16 Atl. Rep. 819. 

71. GAMING— Gambling Contracts — Sales for Future 
Delivery.—Contracts for the sale of personal property, 
to be delivered at a future day, if the parties intend the 
property shall be delivered and paid for, are valid, 
though the seller have not the goods nor other means 
of getting them than to go into the market and buy 
them; but when the real intention of the parties is 
merely to speculate on the rise and fall of prices, and 
the property is not to be delivered, the transaction is 
against public policy, and void. — Kahn, Jr. v. Walton, 8. 
C. Ohio, Jan. 8, 1889; 20 N. E. Rep. 23. 

72. GAMING. Section 214 of the Criminal Code, as 
amended in 1875,made any person who played at any 
game whatever for money or property, or who made 
any bet or wager with another, liable for money or 
property lost by such game, bet, or wager, and a civil 
action may be maintained against him to recover the 
same. — Perry v. Gross, 8. C. Neb., Feb. 21, 1889; 41 N. W. 
Rep. 799. 

73. GUARDIAN AND WARD — Petition to Set Aside Set- 
tlemet. Facts held sufficient to set aside a settle- 
ment by a guardian. — Wainwright v. Smith, 8. C. Ind., 
Feb. 22, 1888; 20 N. E. Rep. 297. 
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74. Highways—Obstructions. Under Rev. St. Wis. 
§ 1826, relating to obstructions in a highway, and § 1330, 
et seq., relating to encroachments, when defendant is 
notified by the supervisors to remove his fence as be- 
ing an encroachment on the highway, and denies the 
encroachment, the supervisors should proceed ac- 
cording to the statute to determine whether an en- 
croachment had been made. — State v. Pomeroy, 8. C. 
Wis., March 12, 1889; 41 N. W. Rep. 726. 


75. HOLIDAYS— Depositions. Rev. St. Wis. § 2576, 
as amended by ch. 142, Laws 1885, providing that no 
court shall be opened or transact any business on any 
legal holiday, does not render inadmissible in evidence 
a.deposition taken in another State on a day made a 
legal! holiday by the laws of Wisconsin.—Green v. Walker, 
8. C. Wis., Feb. 19, 1889; 41 N. W. Rep. 534. 


76. HUSBAND AND WIFE — Wife’s Separate Property — 
Assignment to Secure Husband’s Debt. An assign- 
ment by a married woman of her separate property, 
made prior to act 8. C. 1887, p. 819, and executed to se- 
cure a note given for a debt of the husband, which she 
had signed as surety, is void. — Livingston v. Shingler, S. 
C. 8. Car., Feb. 16, 1889; 8 S. E. Rep. 842. 


77. INJUNCTION—Taxation. A court of equity will 
not enjoin the collection of a tax for mere errors or 
irregularities in the proceedings of the taxing officers, 
the remedy at law being ample in such cases; but where 
a tax is void such tax-payer may, if not guilty of 
laches, invoke the aid of such court to protect his 
rights. — Tougalin v. City of Omaha, 8. C. Neb., Feb. 21, 
1889; 41 N. W. Rep. 796. 


78. INSANITY—Parent and Child. There is no lia- 
bility at common law or by statute against the children 
of insane persons for the maintenance of such persons 
in the State hospital for the insane.— Riehardson County 
v. Smith, 8. C. Neb., Feb. 13, 1889; 41 N. W. Rep. 775. 


79. INSURANCE—Mutual Benefit Society—Damages.—— 
Substantial damages may be recovered in an action at 
law on a certificate entitling the beneficiary to 80 per 
cent. of an assessment to be levied and collected on the 
death of the insured, when the company has refused to 
make any assessment, and denied liability, and it ap- 
pears that an assessment, if made, would produce a 
substantial sum. — Jackson v. Northwestern Mut. Relief 
Assn., 8. C. Wis., Feb. 19, 1889; 41 N. W. Rep. 708. 


80. INSURANCE— Mutual Benefit Societies. Court 
of equity has power to decree dissolution of mutual 
benefit societies for violation of statute in conduct of 
its affairs. — Chicago Mut. Life Assoc. v. Hunt,8.C. IIL, 
Jan. 25, 1889; 20 N. E. Rep. 55. 


81. INSURANCE— Waiver. Evidence sufficient to 
show waiver by insurance company of further proofs 
of loss.—Ligon v. Equitable Life Ins. Co., 8. C. Tenn., Feb. 
23, 1889; 10S. W. Rep. 768. 


82. INTEREST—Accounts Between Partners. The 
rule that interest should not be allowed on partnership 
accounts until after a balance is struck, on a settle- 
ment between the partners has no application where a 
partner has withdrawn greatly more than he was en- 
titled to from the firm assets, applying it to his own use, 
to the detriment of his copartners. — Masonic Sav. Bank 
v. Bangs, Ky. Ct. App., Jan. 24, 1889; 108. W. Rep. 633. 


83. INTOXICATING LIQUORS— Constitutional Law. 
An act incorporating an agricultural society, which 
provides that it shall be unlawful for any person to 
sell, or offer for sale, any liquors, tobacco, or other re- 
freshments within one-half mile of the grounds of said 
society during the week of their annual fair, except 
persons doing regular business within the prohibited 
territory, is not unconstitutional as conferring any 
special rights or privileges. — State v. Stovall,8.C.N. 
Car., Feb. 25, 1889; 88. E. Rep. 900. 


84, IRRIGATION—Appropriation of Water.—tThe prior 
appropriator of the flow of any water over the public 
iands of the United States has, by a local custom which 
is recognized by the United States, a vested right 



































therein, which cannot be defeated by one who, having 
consented to such appropriation, subsequently files a 
homestead entry and obtains a patent forthe land. — 
Tenem Ditch Co. v. Thorpe, S.C. Wash. Ter., Jan. 29, 1889; 
20 Pac. Rep. 588. 

8. JUDGMENT—Res Adjudicata. Where in an ac- 
tion on a promissory note, the defendant files a coun- 
terclaim setting out that the note was given asa part 
of the purchase price of land, and asking for a rescis- 
sion of the contract of sale on the ground of fraud, and 
judgment is rendered granting the relief, the latter is 
not thereby precluded from bringing an action for pur- 
chase money paid under such contract. — Whright v. 
Anderson, 8. C. Ind., Feb. 16, 1889; 20 N. E. Rep. 247. 

86. JUSTICES OF THE PEACE— Trial out of District. —— 
Where a magistrate issued an attachment, went out- 
side of the limits of his jurisdiction, and tried a claim 
filed against the property attached, he had neither ju- 
risdiction of the person of the claimant nor of the 
subject-matter of the suit, and jurisdiction could not be 
conferred upon him by an agreement of the claimant 
to that effect.—Block v. Henderson, 8. C. Ga., Feb. 15, 1889; 
8S. E. Rep. 877. 

87. LANDLORD AND TENANT — Tenancy from Year to 
Year—Expiration. In South Carolina, the rule an- 
nounced in Floyd v. Floyd, 4 Rich. Law, 23, that ‘‘a 
tenancy from year to year of a farm used for agri- 
cultural purposes looks to the end of the calendar year 
for its termination,’’ must be held to apply equally to 
a tenancy from year to year of premises consisting of a 
eflty house and lot. — Wilsonv. Rodeman, 8. C. 8. Car., 
Feb. 28, 1889; 8S. E. Rep. 855. 

88. LIBEL AND SLANDER— Mitigation of Damages. 
The fact that the slanderous words were used by de- 
fendant in the heat of passion and under strong provo- 
cation may be shown in mitigation of damages.— Ritchie 
v. Stenius, 8. OC. Mich., Feb. 1, 1889; 41 N. W. Rep. 687. 


89. LIMITATION OF ACTIONS — Account Current. ——— 
Under Rev. St. Wis. § 4226, providing that the cause of 
action forthe balance due ona mutual and open ac- 
count current accrues at the time of the last item 
proved therein, an account in which A charges B with 
anumber of items extending through a considerable 
time, but in which B has no credits, is not a mutual and 
open account current.—Dunn v. Howard, 8. C. Wis., Feb. 
19, 1889; 41 N. W. Rep. 707. 


90. Lis PENDENS—Adverse Possession. An action 
of ejectment is not lis pendens as to one not a party, and 
who isin possession under a bond for deed from the 
defendant in ejectment, and such possession may ripen 
into an adverse titleso asto defeat a writ of posses- 
sion issued on the judgment therein.— Wallace v. Arnold, 
Ky. Ct. App., Feb. 2, 1889; 10S. W. Rep. 647. 


91. MALICIOUS PROSECUTION. In an action against 
a corporation and its agents for malicious prosecution, 
a corporation and its agents are jointly and severally 
liable for the wilful acts of the agents within their au- 
thority or ratified, done with malice, and without prob- 
able cause. — GulfC. ¢ S. F. Ry. Co. v. James, 8. C. Tex., 
Feb. 12, 1889; 108. W. Rep. 744. 

$2. MANDAMUS—From Supreme Court to Court of Ap- 
peals.—— - The Supreme Court of Missouri has no appel- 
late jurisdiction over the Kansas City court of appeals, 
but the constitution gives it “superintending control 
over the courts of appeals by mandamus, prohibition, 
and certiorari:” Held, that mandamus, will lie to compe} 
the Kansas City court of appeals to reinstate and — 
the appeal in the case.—State v. Kansas City Ct. App. iy 
C. Mo., Feb. 18, 1889; 10 S. W. Rep. 854. 


93, MARRIAGE—Solemnization—Customs. A mar- 
riage contracted according to tlie customs of an Indian 
tribe need not be contracted in the territory of the tribe 
in order to be valid. — La Riviere v. La Riviere, 8. C. Mo., 
Feb. 18, 1889; 10S. W. Rep. 840. 

94. MASTER AND SERVANT—Negligence. Defendan 
held not liable for damages to servant by fall of em- 
bankment where servant had knowledge of the dan 
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and’was on his guard. — Songstad v. Burl. C. R. § N. R. 
R., 8. O. Dak., Feb. 9, 1889; 41 N. W. Rep. 755. 


95. MASTER AND SERVANT—Fellow-servants. The 
engineer and fireman in charge of the passenger train 
were not fellow servants of the section hand.— Sullivan 
v. Mo. Pac. Ry. Co., 8. C. Mo., Feb. 1889; 10 8. W. Rep. 852. 


96. MECHANIC’s LIENS — Jury Trial. In a suit to 
enforce a mechanic’s lien, a jury trial is not demand- 
able as a matter of right, under Code Civil Proc. Dak. § 
236, nor under the constitution of the United States, 
providing that in suits at common law the right of jury 
trial shall be preserved.— Gull River Lumber Co. v. Keefe, 
8. C. Dak., Feb. 14, 1889; 41 N. W. Rep. 743. 

97. MORTGAGES—Assignment—Merger. ——A mortgage 
assigned to the owner of the premises, subject to a life- 
interest reserved to the assignor, is not merged in the 
fee. — Coxrv. Ledward,8.C. Penn., Feb. 25, 1889; 16 Atl. 
Rep. 826. 

98. MORTGAGES—Foreclosure—Redemption. Not- 
withstanding Gen. St. Ky. ch. 63, art. 8, § 3, the lien ofa 
mortgage is extinguished by sale under the judgment, 
and the mortgagee cannot have a resale after redemp- 
tion, to recover the balance of the judgment not satis- 
fied by the first sale.— Makibben v. Arndt, Ky. Ct. App., 
Jan. 29, 1889; 108. W. Rep. 642, 


99. MoRTGAGES—Recording — Priorities. Under 
Code N.C. § 1254, declaring that no mortgage shall be 
valid to pass any property as against creditors or pur- 
chasers for valuable consideration from the mortgagor 
until registration of such mortgage, a mortgage not re- 
corded till after the recording of a subsequent one in 
the absence of fraud is invalid as against it, though the 
later mortgagees had actual notice of the earlier 
mortgage.—Hinton v. Leigh, 8.C. N. Car., Feb. 26, 1889; 8 
8. E. Rep. 890. 

100. MUNICIPAL CORPORATIONS—Ordinances—Validity. 
Under Rev. St. Ind. § 3106, providing that the com- 
mon council of a city shall have power by ordinance to 
regulate and restrain certain pursuits, or to prohibit 
them without license, an ordinance prohibiting a cer- 
tain pursuit without license, and not fixing a uniform 
license fee, but providing that the council should estab- 
lish it in each instance, is void.— Bilis v. City of Goshen, 8. 
C. Ind., Feb. 1, 1889; 20 N. E. Rep. 115. 


101. MUNICIPAL CORPORATIONS — Constitutional Law. 
If a part of a territory of a municipal corporation 
is separated from it by annexation to another, unless 
some other provision is made in the act authorizing the 
separation, the old corporation remains subject to all 
its liabilities, and retains all its property, including 
that which, upon the change of boundaries, happens to 
fall within the limits of the other corporation. — City of 
Winona v. School Dist.,8.C. Minn , Jan. 11, 1889; 41 N. W. 
Rep. 539. 

102. MUNICIPAL CORPORATIONS — Injunctions. A 
court of equity will not interfere, at the suit of a tax- 
payer, to enjoin ultra vires proceedings by a city to 
establish a system of water-works, when the city has 
done nothing further in that direction than to pass a 
resolution directing the mayor and clerk to take steps 
for the letting of a contract for the construction of such 
works. — Pedilck v. City of Ripon, 8.0. Wis., March 12, 
1889; 41 N. W. Rep. 705. 


108. NEGLIGENCE—Dangerous Premises.——The owner 
of a lot abutting on a public street in a city has no right 
to erect a building on it with a roof so constructed that 
ice and snow collecting on it will naturally and prob- 
ably fall into the adjoining sidewalk below, thereby 
exposing foot-passengers to bodily injury. — Hannem v. 
Pence,8. C. Minn., Jan. 30, 1889; 41 N. W. Rep. 657. 


104. NEGLIGENCE.—— When a part of a building falls 
without apparent reason, the owner is not relieved 
from liability for resulting damages because he used 
reasonable care in obtaining plans and employing a 
contractor to do the work. — Wilkinson v. Detroit Steel ¢ 
Spring Works, 8. OC. Mich., Jan. 25, 1889; 41 N. W. Rep. 
491. 


























106. NEw TRIAL — Newly-discovered Evidence. ——— 
An affidavit for a new trial on the ground of newly-dis- 
covered evidence, held insufficient as not showing 
proper diligence.— Ward v. Voris, 8. CO. Ind., Feb. 19, 1889; 
20 N. E. Rep. 261. 

106. NOTICE— Bona Fide Purchasers. ——— The record 
of a conveyance of a block of a certain number, cc- 
cording to a recorded piat, which is. referred to, is suf- 
ficient to put a subsequent purchaser of the: tract 
including such block on inquiry, though on the plat as 
recorded the blocks are not numbered. — Schweiss v. 
Woodruf, 8. C. Mich., Jan. 25, 1889; 41 N. W. Bep. 511. 

107. PARTNERSHIP—Dissoluti On suit for goods 
sold partnership, the retiring partner cannot defend by 
proving there was an t between him and his 





‘partner by which the latter was to pay the debts. unless 


assent of plaintiff is shown. — Ayer v. Kilner, 8. J.C. 
Mass., Feb. 26, 1889; 20 N. E. Rep. 163. 

108. PARTNERSHIP—Limitation of Actions. A claim 
by surviving partners against the estate of a deceased 
partner for contribution to firm debts paid by them 
upon the settlement ofthe partnership transactions, 
after the decedent’s estate is fully administered and 
distributed, is not barred by failure to present it within 
the time fixed by Rev. St. Wis. § 3844.—Logan v. Dizon, 8. 
C. Wis., Feb. 19, 1889; 41 N. W. Rep. 718. 


109. PAYMENT — Burden of Proof. In action for 
goods sold where defendant pleads payment: Held error 
to charge that plaintiff must establish by preponder- 
ance of evidence that goods were not paid for.— Doolit- 
tle v. Gavigan, 8. C. Mich., Feb. 8, 1889; 41 N. W. Rep. 846. 


110. PRINCIPAL AND AGENT — Undisclosed Principal — 
Secret Instructions. Where one conducts a busi- 
nessin his own name, but really as the agent for an 
undisclosed princpal, the latter cannot resist lability 
for goods sold tothe agent on credit, on the ground 
that hé had given secret orders to the agent not to buy 
on credit.— Hubbard v. Tenbrook, 8. C. Penn., Feb. 25, 1889; 
16 Atl. Rep. 817. 

111. PRINCIPAL AND SURETY—Release of Surety.———-A 
mere indulgence of a principal debtor by the creditor 
will not operare to discharge a surety.—Zdwards v. Dar- 
gan, &. ©. 8. Oar., Feb. 28, 1889; 8 8. E. Rep. 858. 

112. PUBLIC LanpDs—Grant.—— Where land is patented 
to arailroad company as public land, under a grant 
providing for its disposal as agricultural land, without 
any reservation in the grant,the patent ig a conclu- 
sive determination by the government that the land is 
agricultural.— Gale v. Best, 8. C. Cal., Feb. 18, 1889; 20 Pac. 
Rep. 550. 

118. QuIETING TITLE—Pleading—Demurrer to Answer. 
In actions to quiet title, there is no prejudicial 
error in sustaining a demurrer to paragraphsof the 
answer, setting up the statutes of limitations. — 0’ Don- 
ahue v. Creagor, 8. C. Ind., Feb. 19, 1889; 20 N. E. Rep. 267. 

114. RAILROAD COMPANIES— Railroad Aid Bonds— Va- 
lidity. Construction of (2 Starr & C. St. Ill. ch. 118, § 
18, p. 1886,) as to power of town council to grant exten- 
sion of time for the completion of a railroad and the 
validity of bonds issued in aid therefor.—Eddy v. Nolen, 
8. C. Ill., Jan. 26, 1889; 20 N. E. Rep. 88. 

115. RAILROAD COMPANIES—Fires— Damages. If, 
through the negligence of a railroad company, sparks 
and cinders, alive with fires, escape from ite engine, 
and set fire to a house, the company is liable for all the 
loss of life, as well as property destroyed by such fire, 
witheut contributory negligence on the part of the 
party injured.— Rajnowski v. Detroit, B. C. G A. R. Co., 8. 
OC. Mich., Feb. 8, 1889; 41 N. W. Rep. 847. 

116. RAILROAD COMPANTES—Stock Killing. ——— Under 
facts defendant held not liable for killing stock in track 
due care having been used. — Gay v. Fremont, etc. Co., 8. 
C. Dak., Feb. 9, 1880; 41 N. W. Rep. 757. 

117, RAILROAD COMPANIES— Negligence. ——— Where 
property is injured by a train of cars in a city, in a suit 
against the railroad company to recover damages, the 
ordinance of the city limiting the speed of trains to six 
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miles an hour within the corporate limits is proper evi- 
dence to go to the jury on the question of negligence.— 
Union Pac. Ry. Co. v. Rassmussen, 8. C. Neb. Feb. 20, 1889; 
41 N. W. Rep. 779. 


118. RECEIVER—Appointment. A receiver will not 
be appointed to collect and apply, to judgment debts 
against a husband, notes which are admitted to have 
been given for land which was the separate estate of 
the wife, and payable to the husband alone by mere 
mistake of the latter. — Rodman v. Harvey, 8.C. N. Car, 
Feb. 25, 1889; 8 8S. E. Rep. 888. 


119. REPLEVIN—Complaint—Verification. Rev. St. 
Ind. 1881, § 1547, providing that “whenever any plaintiff 
shall, by complaint in writing, verified by affidavit,” set 
forth certain facts, he may have a writ of replevin, does 
not require verification by plaintiff in person. A veri- 
fication by his attorney is sufficient.— Hall v. Durham, 8. 
C. Ind., Feb. 21, 1889; 20 N. E. Rep. 282. 


120. REVIEW—Writ of. Though the Massachussets 
statutes do not set any time within which a writ of re- 
view must be brought, they impliedly require prompt- 
ness, and, a bond having been given conditioned that 
the obligor “shall forthwith prosecute a review to final 
jadgment,” proceedings begun more than a year there- 
after are too late.— Quinn v. Brennan, 8. J. C. Mass., Feb. 
28, 1889; 20 N. E. Rep. 184. 


121. SALE—When Title Passes— Fraudulent Represen- 
tations. Where plaintiffs sold certain logs to one 
M, who falsely represented himself to be the agent of 
the defendant, the intention of the plaintiffs being to 
sell to the defendant, the latter acquired no title to the 
property on subsequently purchasing the same from M. 
— Peters Box ¢ Lumber Co. v. Lesh, 8. C. Ind., Feb. 21, 1889; 
20 N. E. Rep. 298. 

122, SEDUCTION.——- There is no substantial difference 
v2tween seducing and debauching, as a ground of 

«tion for loss of service.—Stoudt v. Shepherd, 8. C. Mich., 
Feb. 1, 1889; 41 N. W. Rep. 696. 

123. TAxATION—Evidence — Materiality. Under 
Rev. St. Ind. 1881, § 5813, evidence that the valuation 
placed on the land by the auditor was less than its 
actual value is inadmissible. — Board of Commissioner v. 
Senn, 8. C. Ind., Feb. 20, 1889; 20 N. E. Rep. 276. 

124. TELEGRAPH COMPANIES — Delay in Transmitting 
Message. Plaintiffs sued defendant telegraph com- 
pany for delay in transmitting the message: Held, 
that the language of the message was sufficient, of 
itself, to indicate to the operator the urgency of the 
message, so as to bring such matter into the contem- 
plation of the parties in sending the message. — Western 
Union Tel. Co. v. Shefield, 8. C. Tex., Oct. 26, 1888; 10 8. W. 
Rep. 752. 

125. TENANCY IN COMMON. A tenant in common 
who has had sole possession of land, but has received 
no rent therefor from third persons. in the absence of 
any agreement to pay rent, is not liable for the use and 
occupation of the land to a co tenant who has never 
demand possession.— Belknap v. Belknap, 8.C. Iowa, Jan. 
30, 1889; 41 N. W. Rep. 568. 

126. TENANCY IN COMMON— Conveyance. Where 
tenants in common of a tract of land have laid it off 
into town lots, one tenant may convey his interest in a 
single lot to a stranger.— Shepherd v. Jernigan, 8. O. Ark., 
March 2, 1889; 108. W. Rep. 765. 

127. TREsPass — Liability of Joint Trespassers.——-All 
joint trespassers are liable civilly for the injuries in- 
flicted by their unlawful acts.— Sharpe v. Williams, 8. C. 
Kan., Feb. 9, 1889; 20 Pac. Rep. 497. 

128. TROVER AND CONVERSION—Pleading — Sufficiency 
of Complaint. In an action for the conversion of 
certain property, a complaint alleging that the plaint- 
iff was appointed receiver to take into his possession 
such property and that the defendants had converted 
it to their own use, not alleging that plaintiffever had 
possession of the property, is not sufficient. — Kehr v. 
Hall, 8. C. Ind., Feb. 20, 1889; 20 N. E. Rep. 279. 

129, Trusts—Bona Fide Purchasers..—— Where there 
































is nothing upon the face of a deed from a trustee toa 
purchaser showing that the sale was made in violation 
of or contrary to the power contained in the deed of 
trust, a subsequent purchaser, who has no notice in 
fact of any irregularity in the sale by the trustee, will 
be protected as an innocent purchaser.—Streitz v. Hart- 
man, 8. C. Neb.,, Feb.'27, 1889; 41 N. W. Rep. 804. 


130. TrRusTs—Trustees— Commissions. A trustee 
should not be allowed commission on sums which he 
has invested in his own business, securing them on his 
own property, without the knowledge of the cestué que 
trust, especially when there is evidence that he agreed 
to make no charges therefor. — Harris v. Sheldon, 8. 0. 
Penn., Jan. 28, 1889; 16 Atl. Rep. 828. 


131. VENDOR AND VENDEE— Vendor’s Lien.——-Plaint- 
iff conveyed land to defendant company for right of 
way and depot purposes, and took the notes of citizens 
ot the county through which the railroad ran for the 
purchase price, payable when the right of way and 
depot grounds should be laid off and established. The 
right of way and depot were established by defendant, 
but the purchase price was not paid by the citizens: 
Held, that plaintiff had no lien on the land for the pur- 
chase money. — Springfield G M. R. Co. v. Stewart, 8. C. 
Ark., March 2, 1889; 10 8. W. Rep. 767. 


132. WARRANTY—Damages. —— Where horses sold are 
warranted as being sound and free from disease, dam- 
ages fora breach of the warranty may include loss 
suffered from the communication of a contagious dis- 
ease to the other animals, with which the diseased 
horses are placed in the ordinary course of business.— 
Joy v. Bitzer, 8. C. Iowa, Jan. 30, 1889; 41 N. W. Rep. 575. 


183. WARRANTY— Damages. A pork- packer who 
sells unsound meats of his own curing to a dealer, the 
latter paying for them without an opportunity to ex- 
amine them, is liable for the damage resulting, though 
he did not expressly warrant their quality. — Copas v. 
Anglo- American Ps ovision Co., 8. O. Mich., Feb. 1889; 41 N. 
W. Rep. 690. 

134. WILLS — Construction. Where testator be- 
queathed his library to the mayor of the city, presi- 
dents of two colleges and their successors in trust: 
Held, that the intention was to vest the property in 
persons who might from time to time occupy the 
official positions mentioned and not in the corporations 
of which they were the heads. — Cattman v. Grace, N. Y. 
Ct. App., Jan. 29, 1889; 19 N. E. Rep. 839. 

135. WILLs—Construction— Testamentary Trust. 
A devise to testator’s wife of all his property, “‘to have 
and use asshe may think best and proper for herself 
and my children,” creates a trust in the devisee for the 
benefit of herself and children. — Elliott v. Elliott, 8. C. 
Ind., Feb. 19, 1889; 20 N. E. Rep. 264. 

136. WITNESS—Impeachment of Character. A wit- 
ness in a criminal case who resided in Georgia, formed 
here a bad general character, removed to another State 
while bearing such character, and has resided there 
ever since, may be impeached by proof of such bad 
character left behind in Georgia, though there be no 
evidence touching the character formed or borne by 
the witness in the State to which he removed.— Watkins 
v. State, 8. C. Ga., Feb. 18, 1889; 88. E. Rep. 875. 


137. Writs — Service on Non-residents. A non- 
resident, who comes into the State for the sole purpose 
of attending and testifying in an action in which he is 
defendant, is exempt from the service of summons in a 
suit of the plaintiff in that action.— Wilson v. Donaldson, 
8. C. Ind., Feb. 16, 1889; 20 N. E. Rep. 250. 


























